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IN THE 
Supreme Court of Appeals of Virginia 
AT RICHMOND. 
Record 2223 
SOUTHERN P .A.CKLNG OORPORATIO.N, Plaintiff in 
Error, 
vers·us 
M. W. CRUMPLER, Defendant in Error. 
PETITION FOR WRIT OF ERROR AND 
SUPERSEDEA.8. 
To the Honorable Justices of the Supreme Court of Appeals 
of Virginia: 
· Your petitioner, Southern Packing Corporation, respect-
fully represents that it is aggrieved by the final judgment 
of the Circuit Court of the City of Norfolk entered on the 
17th day of May, 1939, in an action at law in which M. W. 
Crumpler is plaintiff and the petitioner is defendant, which 
judgment, for the sum of Seven hundred thirty-five dollars 
sixteen cents ($735.16), with legal interest thereon from the 
6th day of January, 1936z and costs, was entered in favor of 
pl.aintiff ag~inst your petitioner. For con-venience1 the parties 
'Wlll be heremafter referred to as they appeared m the Court 
below. Your petitioner presents herewith a transcript of -
the record and one original exhibit in this case, which are 
asked to be read as a part of this petition. 
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This petition is adopted as the opening brief; a copy hereof 
was mailed to Charles B. Godwin, Jr., Esq., Suffolk, Virginia, 
counsel for defendant in error, on the 14th day of September, 
1939. Oral argument on this petition is requested. - This 
petition will be :fil~d with the Honorable J. W. Eggleston, one 
of the Justice& of this Court, at ·Norfolk, Virginia. 
PROCEEDINGS. 
This is an action at law, brought by notice of motion, 
wherein plaintiff is asking for Seven hundred thirty-five dol-
lars sixteen cents ($735.16), with interest thereon from J anu-
ary 3, 1936, for alleged breach of contract. · The notice of 
motion alleg·ed that on January 3, 1936, plaintiff agreed to 
buy from defendant twenty-four thousand seven hundred , 
fifty-three (24,753) pounds of hog·s at fifteen cents (15c) per 
pound, but in the event the Federal laws relating to process-
ing taxes were declared unconstitutional the defendant was 
to pay hack to the plaintiff the full amount of said pro-
2* cessing taxes, amounting to two and *ninety-seven hun-
dredths cents (2.97c) per pound. Defendant pleaded the 
general issue. At the trial of the case before the court, with-
out a jury, on May 17, 1939, the defendant at the conclusion 
of the testimony for the plaintiff moved the court to strike 
out plaintiff's evidence on the ground that plaintiff had not 
shown any authority on the part of defendant's salesman to 
make any such alleg·ed agreement relating to the refund of 
processing taxes. ·This motion was overruled by the court, 
to which action the defendant excepted. Thereupon defend-
\\Ilt introduced its evidence and at the conclusion of all the 
testimony in the case the court entered judgment for the plain-
tiff agahist the defendant in the amount of Seven hundred 
thirty-five dollars sixteen cents ($735.16), with interest thereon 
from January 6, 1936. 
ERRORS ASSIGNED. 
The errors assig·ned to the rulings of the trial court are as 
follows: 
1. The court erred in refusing to grant the motion of de-
fendant to strike all the evidence for the plaintiff, on the 
grouµd that plaintiff had not shown any authority in de-
fendant's ag·ent to make any such agreement as that relied 
on by plaintiff. 
2. The judgment of the court is contrary to the law and 
the evidence and is without evidence to support it. 
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FACTS. 
On or about January 3, 1936, defendant, acting through its 
employee, Alex Gottlieb, sold and delivered to plaintiff one 
hundred forty-three (143) hogs, weighing twenty-four thou-
sand seven hundred fifty-three (24,753) pounds, at a price 
of fifteen cents ( i5c) per pound, payment for which was made 
in cash at the time.of delivery. Under the Federal laws then 
in effect defendant was required to, and did collect and pay 
to the Federal government in connection with that transac-
tion taxes, commonly known as E,ederal Processing Taxes, of 
two and ninety-seven hundredths cents (2.97c) per pound, 
totalling Seven hundred thirty-five dollars sixteen cents 
($735.16). It was understood that the price of .fifteen cents 
(15c) per pound included said Processing Taxes. 
The Supreme Court of the United States declared pro-
cessing taxes unconstitutional shortly after the afore-
3* said sale was made. This suit was *instituted on or 
about September 23, 1938, for the recovery of the afore-· 
said sum of Seven hundred thirty-five dollars sixteen cents 
($735.16), which plaintiff claims defendant is obligated to 
pay to plaintiff by reason of the aforesaid agreement. 
At the time the agreement relating to the sale of said hogs 
was made, Alex Gottlieb agreed that "in the event the laws 
relating to Processing Taxes on meat were declared uncon-
stitutional, defendant was to pay back to the plaintiff the 
full amount of the processing taxes upon said meat". (The 
quotation is from plaintiff's notice of motion and is supported 
by plaintiff's testimony. The said Gottlieb, who is no 
longer in defendant's employ and who left shortly after the 
aforesaid sale under unfriendly circumstances, denied that 
he had made such an agreement and no memorandum or no-
tation concerning the same appears on the invoice which, ac-
cording to defendant's testimony, was delivered to plaintiff 
at the time the sale was consummated (R., p. 51). Defend-
ant did not deny that he had received a copy of said invoice 
(R., p. 27). In view of the conflicting evidence on the sub-
ject, for the purpose of this brief it is taken as a fact that 
Gottlieb made a promise of the nature claimed.) . 
The. said Gottlieb was employed by defendant in the same 
capacity as two other employees of defendant (Blake and 
S·wartz), the duties of all of whorri were of a general nature. · 
They acted as shipping clerks, loaded the trucks with meats 
drove the trucks, made deliveries and made purchases and 
sales. Some of their time was spent on the outside, making· 
deliveries, purchases and sales, and the remainder was spent 
on the inside. Gottlieb was not an officer and in making pur-
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chases and sales he received his instructions as to price and 
the like from one of the two active officers of the defendant . 
. He had no express authority whatsoever to make an agree-
ment of the character alleged. Defendant made no agree-
ment ( unless the on~ in question is binding upon it) to refund 
any Processing Taxes and no refund of Processing Taxes 
has ever been made by it in any case. It was not the custom 
of the trade to make or to ag-ree to make refunds of Processing 
Taxes (R., p. 73). The Processing Taxes were greatly in 
excess of the gross profit on the meat (about three times as 
much). 
Defendant's President, R. Aframe, and its Secretary-Treas-
urer, I. Brooke, were in active, continuous management 
4* and control of defendant's business *and one or the other 
of them was practically always present at defendant's 
place of business. No officer of the defendant knew that 
such an agreement was alleged to have been made until plain-
tiff came to defendant's place of business some time after-
wards and claimed that such an agreement had been made. 
QUESTION INVOLVED. 
The sole question. involved in this petition is whether or 
not the testimony adduced at the trial would be sufficient to 
show that defendant's salesman Gottlieb had the authority,. 
actual or implied, by virtue of his duties as a salesman, to 
make an agTeement binding· on his employer that a ~ale made 
by him should he subject to a condition subsequent, namely, 
that in the event the Supreme Court of the Unit.ed 'States 
should after the date of the sale in question declare the 
Ag-ricultural .Adjustment Act unconstitutional, then defend-
ant would refund to the purchaser of its hogs the amount 
of processing taxes paid by said purchaser at the time of 
.. sale. Defendant's contention is that even assuming that 
plaintiff has proved such an agreement by def end~nt 's sales-
man, nevertheless there is no evidence in the record to show 
· that said salesman had either expressed, apparent or implied 
authority to make such agreement. 
THE LAW AND THE AHGUM:ENT. 
1. Defendant's SalesmMi Had No Actu,al Aitthority to Make 
the Alleged Agre,mient. 
Petitioner maintains that nowhere in the record is there 
the slig·htest semblance of evidence which would show that 
Gottlieb, its salesman, had any. actual authority to make an 
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agreement with respect to the refund of the Federal pr<?-
cessing taxes in the event the same were ~eclared unconst!-
tutional by the Supreme Court of the U ruted St~es. Pe~-
tioner will, according·ly, not deal with the law relatmg to this 
subject. 
2. No Apparent or Ostensible Authority Has Been Shown. 
The doctrine of apparent authority is a type of e·stoppel 
of the principal. It has been defined as : 
''.Connoting that. authority which a principal holds his 
agent out as possessing or permits him to exercise or to rep-
resent himself as possessing under such circumstanc<*! as to 
estop the principal from denying its existence."' 
- 2. Corpus Juris Secundum ''Agency'', page 1205. 
5e c:"An act is within the apparent scope of an agent's 
authority only when a reasonably prudent person ac-
quainted with the usages of the particular business at band 
reasonably supposes the agent ~o be autho~ized to perfo.pn 
from the character of the powers and duties of the agent 
as made known to such person." 
Idem, page 1213. 
Richmond Gitano Co. v. E. I. DuPont de N eniowr.'> ~ Go., 
C. C . .A., 4th (Virginia), 284 Fed. 803. 
In the case last cited, the fnllowing pertinent statement 
concerning· the duties imposed upon those trading with agents 
is contained: 
"It is elementary that those who deal with agents must 
ascertain at their peril the scope of the agency. Dows v. Na,. 
tion.al E~:cltange Bank, 91 U. S. 618, 636,1 637, 23 L. Ed. 214; 
.Thatcher v. Ka-udier, 131 U. S. Appendix cxlvii, 24 L. Ed. 
511; Owens Bottle-JI achi11e Co. v. Kanawha Banking Co. ( 4th 
Circuit), 259 Fed. 838, 170 C. C. A. 638; Raven Red Ash Coal 
Co. v. Herron, 114 Va.103, 75 S. E. 752; 2 Corpus-Juris 562) 
563, 564, 569, 594. 'The mere fact that one is dealing with 
an agent, whether the agency be general or special, should 
be a danger signal, and, like a railroad crossing, suggests 
the duty to '' stop, look and listen'', and he who would bind 
the principal is bound to ascertain, not only the fact of agency 
but the nature and extent of the authority, and in case eithe; 
is controverted the burden of proof is upon him to establish 
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it. In fine, he must exercise due care and caution in the 
premises.' Brutinel v. Nygren, 17 Ariz. 491, 154 Pac. 1042,. 
L. R. A. 1918F; 713, 717.'' 
It is also well established that apparent authority of an 
agent to fallow. a certain course of dealing must be based 
upon the conduct of the principal, no conduct of the agent 
being· by itself sufficient for that purpose. 
2 Corpus Juris Secundum, page 1214. 
In the case at bar, the plaintiff himself testified (R., pp~ 
14 and 19) that he knew no one connected with the Southern 
Packing Corporation except the salesman, Gottlieb. All of 
plaintiff's dealings with defendant, plaintiff says (R., p. 14}, 
were done at plaintiff's place of business in Chuckatuck and 
solely with Gottlieb. Plaintiff did not know and made no ef-
fort whatsoever to know what the extent of Gottlieb's au-
thority was. From plaintiff's own testimony (which is sup-
ported by all the other testimony) it is clear that there was 
no conduct on the part of any of defendant's officers from 
which it can be said that they held out Gottlieb to the plain-
tiff as having any particular powers whatsoever other than 
such as might be implied from the entrusting of Gottlieb 
with a truck and hogs for sale. Manifestation or holding out 
by the principal concerning the agent's authority must be 
made, by the principal, to the third person. 
American Law Institute, Restatement of * Agency, 
6~ paragraph 8. 
2 Corpus Juris Secundum, page 1322. 
Nor is any course of conduct sufficient to constitute a usage 
or custom brought out in the testimony. With regard to the 
e:ristence of a business usage or custom a Virginia case per-
tmently states: · 
'' .A custom • * ~ must be proved by satisfactory evidence. 
~,nrthermore, knowledge of the existence of the custom must 
be brought home to the. (principal), unless the evidence shows 
that it is so uniform and notorious at the place where the 
parties reside, as to raise a vrima. facie presumption that they 
knew of it.'' · 
Bowles v. Rice, 107 Va. 51, at 55. 
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Plaintiff himself testified (R., p. 15) that only about two 
weeks preceding the sR1e· hv Southern Packing Corporation 
he had been able to buy hog"'s from one Perlin with a promise 
on the part of the seller to refund processing taxes. An in-
novation of two weeks' standing is certainly not entitled to 
be called a usage or custom of the meat business. The larger 
companies, such as Swift and Armour, sold meat on the same 
terms as defendant (R., p. 73). Furthermore, it is quite clear 
from the testimony that the sale from Southern Packing Cor-
poration to the plaintiff on January 3, 19·36, was the first and 
only sale between these parties in which any such agreement 
relating to a refund was alleged to have been made. Neither 
plaintiff nor anyone else· has testified that any of the officers 
of Southern Packing· Corporation ever knew that Gottlieb 
made any such alleged agTeement with any person whomso-
ever. 
In this connection we quote the following pertinent com-
ment from 2 Corpus Juris Secundum, page 1215: 
'' The powers which the agent pretends to have, or assumes 
to exercise, are inoperative as a basis for ostensible au-
thority when the principal is not affected by knowledge of 
them and does not validate them by acquiescence or assent; 
and no mere combination of circumstances which may, with-
out the principal 's participation, mislead third persons, how-
ever reasonably, into a false inference of authority affords a 
sufficient predicate for apparent authority. That a third 
person is misled thereby, or reposes a good faith belief 
therein, is not enough to establish an ostensible power to 
act. 
"The attitude of the principal governs, and there must be 
intentional conduct or neglect on his part. Agents with lim-
ited powers cannot stretch them to include matter outside 
their scope; it is essential that the principal have known of, 
and acquiesced in, the agent's customarv violation of the 
terms of his commission.'' "' 
Surely, no one can reasonably contend that allowing a per-
son to use one's truck in which to haul hogs for sale and 
7* to allow him to handle miscellaneous sales and ""purchases 
in the main office under the direct ·supervision of the two 
active officers of the corporation can be interpreted as ~v-
ing~ such a .salesman any apparen~ a~thority to gamble 0the 
money of lus employers on a constitutional rulino- of the Su-
preme Court of the United States. n 
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From the foregoing authorities it will be seen that ap-
parent authority is based upon estoppel of the principal and 
nowhere in the reco:cd is there any evidence of any ·holding 
out, course of conduct, representation or trade usage suffi-
cient_ to estop the principal. 
3. There Is No Evidence of Any Implied Aitthority for the 
8 alesman 's ·Representations. 
Implied authority is a form of actual authority resting 
upon the principal 's intentions as manifested by his conduct 
and as implied as reasonably necessary to carry out the pow-
ers expressly granted the agent by the principal. . 
2 Corpus Juris Secundum., pages 1227-1228. 
Plaintiff introduced no testimony to show any specific 
agreement between the corporation and Gottlieb which de-
fines his powers and duties. It is the view of petitioner that 
plaintiff has shown only that he did not know exactly what 
Hottlieb's capacity was (R., p. 19); that Gottlieb drove a 
truck and delivered hogs; that sometimes Gottlieb made pur-
chases but that :Messrs. Aframe and Brooke were the 
"bosses" (R., pp. 35-37). 
Specifically then we may now come to the question of 
whether a meat salesman (nothing in the record shows that 
Gottlieb had any gTeater capacity than this) has authority 
solely by virtue of his office to make an agreement of the 
type here involved. In general a. salesman is authorized to 
offer or accede to terms which a.re not unusual, disadvan-
tageous or contrary to the orders or powers of the principal 
of which the agent has notice. 
See American Law Institute, Restatement of the Law of 
Ag·ency, paragraph 58, a. 
The g·eneral rule concerning the implied authority of a 
selling agent to fix prices is thus stated in 2 C. J. S., page 
1322: 
''The implied authority to fix prices is to be limited by 
what· is usual and reasonable and does not ordinarily in-
clude the power to agree to rebates or discounts from the es-
tablished selling price. By holding an agent out as posses-
sing authority ample for that pmpose, tl1e principal may in-
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deed bestow upon him an ostensible authority to contract for 
such deductions, but, before any such ostensible authority 
8* will be recog'llized, there *must be knowledge of, and re-
liance on, the principal 's misleading conduct on the part 
of the .buyer.'' · 
In a Texas case defendant as defense to an action on open 
account brought against him sought to set up an alleged sales-
man's agTeement to allow a discount of two per cent (2% ) .. 
The court found that the agent had no such authority; that 
the purchaser had no knowledge of facts that would lead it 
to believe the agent had such authority; that purchaser 
'' could not have been misled as to the authority of the agent 
because he knew nothing about it and did not attempt to -as-
certain anything about his authorityH; that seller ''had 
never acted in any manner so as to lead a ppellee to believe 
that (agent) was authorized to contract for discounts"; and 
accordingly held for the plaintiff .. 
Cleveland & So1zs v. Ilouston 8portfng Goods Store, 166 
KW. 912. 
Certainly auy reasonably cautious buyer would think that 
fixing the price of meat upon a decision of a court which ex-
pected to be handed down in the indefinite future was not to 
be entered into as casually as the general run of his pur-. 
chases. Petitioner strong·ly urges that to enter into a con-
tract containing· a condition subsequent whereby almost 
twenty per cent (20%) of the purchase price o~ an article 
was to be refunded upon a certain ruling of a court is far 
from being a usual or customary manner of transacting busi-
ness. Furthermore, petitioner directs to the Court's atten. 
tion another unusual aspect of the alleged refund agreement, 
namely, that plaintiff's notice of motion alleges (R., p. 2) 
that the refund was to be made in the event the laws relat-
ing to processing- taxes on meat were declared unconstitu-
tional.. Petitioner, in view of the lower court's findings on 
the facts, assumes that this promise was made. However, 
petitioner maintains that it would be an unusual expansion 
of a salesman's authority to hold the principal to be bound 
by the agent's promise to refund processing taxes if and 
when his principal had actually recovered these taxes, and 
certainly it would be an almost incredible expansion of the 
agent's authority to allow him to bind the principal to make 
a refund where the court had merely ruled that the processing 
tax Act was unconstitutional unless there were a further 
showing by the plaintiff that as a result thereof the principal 
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· had recovered or had some likelihood of recovering the amount 
of such taxes illegally exacted by the Collector of Inter-
9* nal Revenue. As is well kno,vn, =xcthere was many a slip 
'twixt the cup and the lip in the attempts of taxpayers 
to recover these processing taxes. · 
4. The Unaitthoi·ized Contra.ct Was Not Ratified. 
It is well e~tablished that there is no ratification by a prin-
cipal of an agent's unauthorized contract unless the prin-
cipal "with knowledge, acquiesced in what was. done under 
the contract, 01· knowingly received any profit or benefit or 
made any payments under it''. 
Raven Red .Ash Coal Co. v. He1Yon, 114 Va. 103, at 113 .. 
Se,e 2 American Jurisprudence, page 179. 
There can be no insistence that the retention of the pur-
chase price by the principal amounted to a ratification, fo:r 
principal in the case at bar had no notice nntil the spring of 
the year 1936 ( according to plaintiff's testimony, (R., p. 24)) 
that plaintiff was relying on any refund agreement. At that 
time the defendant was subject to a ""Windfall Tax" of eighty 
per cent (80%) of the amount of the processing taxes passed 
on to Crumpler. Where there is a material change of cir-
cumstances on the part of the principal 'or it would be in-
equitable to require the principal to restore the benefits. re-
ceived, there can be no ratification. 
2 American J urisprndence, page 191. 
Restatement of Agency, para.graph 99, c, and illustration 
8 thereunder. 
Moreover, it is well settled that a principal does not, merelv 
by accepting the purchase price, 1 .. atify collateral agreemenf's 
made by the agent. 
Smith v. Traey, 36 N. Y. 79. 
In this connection, Mechem on Agency, 2nd Edition, pag·e 
305, et- seq., states: 
'' The principal here, it is said, has authorized his agent to 
make a certain contract. The agent makes that contract but 
also makes an additional one. The latter, as the person deal-
ing with the ag·ent is bound to know, is not binding unless 
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authorized or ratified. It was not authorized; was it ratified t 
All that can be shown is that the principal, in ignorance of 
the additional contract, received, and has retained, what ap-
peared to be the legitimate proceeds of the authorized cou-
tract. 'It cannot, surely, be said that under such circum-
stances the retention of the money was an act of affirmance/ 
declares Jenkins, J., in a case already cited. (TiJlheeier v. 
Northwesteni Sleigh Co., 39 Fed. 347.) 'To so hold would 
place every principal at the mercy of his agent with respect 
to matters as to which he had conferred no apparent au-
thority. So that if one should authorize his agent to sell bis 
house for $20,000, and the agent selling the house for that 
sum should include in the sale certain bank stock which 
10• he was not *authorized to sell, and of which he had no· 
possession, the principal ·by the mere receipt and reten-
tion of the sum which he had authorized to be taken for the 
house, and in ignorance of the fact that the bank stock was 
part of the consideration runninp; to the pure.baser, would 
be bound to deliver the stock. I cannot yield assent to such 
doctrine.' 
"413. * * * This is not to say, however, that if the principal 
had been seeking by action to enforce the contract as he un-
derstood and authorized it, h~ could have done so. The de-
fendant in that event could show that he never consented to 
that contract. Nor does it follow that the principal would 
11ave been able to retain the proceeds if the other party, re-
turning what he had received, had · demanded restoration 
upon the ground that the minds of the parties had never met 
upon any proposition. 
''The situation appears to be this: The principal has au-
thorized his agent to make or accept. a certain offer, or an 
offer upon certain terms. The agent in fact has made or ac-
cepted a different offer, or an offer upon different terms, 
The result is that the minds of the principal and the other 
party have never met; no valid contract has resulted; and. 
subject to a possible right of the principal to force a ratifica-
tion, either party is at liberty to withdraw from the negotia-
tions. As soon as the prindpal learns the facts, it would, in 
general, be incumbent upon him, unless he wishes to affirm 
the contract, to offer to restore what he may have received 
under the negotiations and of t.lle other party likewise to re-
store what he has received.'' 
Plaintiff in this cause did not offer to and, of course, could 
not at the time he first made known to the principal the agent's 
alleged agreement, tender hack the goods which he had re-
ceived and, accord~ngly, plaintiff is not in a position to in-
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sist that the collateral portion of the agreement be enforced. 
In Lester v. Kinne, 37 Conn. 9, specific performance was 
denied to a buyer to whom the defendant's agent, authorized 
to sell lot A, had without authority agreed to convey lot B 
also· for the price fixed for A alone, there being no evidence 
of ratification except thaf the principal had received the con-
sideration, which he supposed was for lot A only, in igno-
rance of the fact that the agent had agreed to include lot B 
also. 
CONCLUSION. 
It is respectfully submitted that the lower court erred in 
not striking out plaintiff's evidence and in entering judgment 
for the plaintiff at the conclusion of all the testimony in the 
case, inasmuch as it appears that plaintiff adduced no testi-
mony showing any actual authority 9f defendant's salesman to 
make an agr~ement for refund of part of the purchase price; 
there was no evidence that there was any apparent authority 
in the agent to make such agreement since there was no hold-
ing out or manifestation by the principal which came to 
11 t) the knowledge *of the plaintiff by which it could be as-
serted that the principal was estopped to deny the 
agent's authority; au agreement of the sort here alleged is 
so unusual and such a departure from the normal powers in-
herent in salesmen that it cannot properly be held that a 
salesman has any implied authority which would bind the 
principal to the agreement in question; and there was no 
ratification of the alleged agreement, inasmuch as the prin-
cipal suffered a change of position before notice of the alleged 
agreement was brought to its attention, and neither party 
was able to place the other in statu quo. 
·wherefore your petitioner prays that for the errors named 
the final judgment entered in this cause on the 17th day of 
May, 1939, may be reviewed and set aside and final judgment 
entered in favor .of your petitioner and that a writ of error 
and su.persedeas may be awarded to your petitioner and that 
it may have such other relief as its case may require. 
S'OUTHERN PACKING CORPORATION. 
By CHAS. L. KAUFMAN, Counsel. 
CHAS. L. KAUFMAN, 
Counsel for Petitioner, 
513-18 National Bank of Commerce Bldg., 
Norfolk, Virginia. 
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I, Charles L. Kaufman, counsel practicing in the Supreme 
Court of Appeals of Virginia, do certify that in my. opinion 
it is proper that the decision complained of in the foregoing. 
petition should be reviewed by this Court. 
CHAS. L. KAUFMAN, 
513-18 National Bank of Commerce Bld~., 
Norfolk, Virgmi~ 
Received Sepl 15, 1939. 
J. W. E. 
October 2, 1939. Writ of error and supersedeas awarcl.ed 
by the Court. Bond $1,500 .. 
M. B. W .. 
RECORD. 
VIRGINIA: 
Pleas before the Circuit Court of the City of Norfolk, at 
the Courthouse thereof, on the 17th day of May, in the 
year 1939. 
Be It Remembered, That he~etofore, to-wit: In the Cir· 
~uit Court aforesaid, on the 10th day 0£ October, in the year 
1938, came the plaintiff M. W. Crumpler and docketed his 
Notice of Motion for judgment against the defendant, South-
ern Packing Corporation, in the following words and figures, 
to-wit: 
Virginia! 
In the Circuit Court or the City of Norfolk. 
l\f. W. Crumpler, Plaintiff, 
v. 
Southern Packing Corporation, Defendant. 
NOTICE OF MOTION . 
. To: Southern Packing- Corporation, Norfolk, Virginia: 
TAKE NOTICE: That the undersigned, M. W. Crumpler, 
will, on the 10th day of October, 1938, or as soon thereafter 
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as he may_ be . heard, move the .Chcuit Court of the City of 
Norfolk, Virginia, at the Courthouse thereof,. for a judgment 
against you in favor of the plaintiff, for the sum of Seven 
Hundred Thirty-five Dollars and Sixteen Cents ($735.16} with 
legal interest thereon from the 3rd day of January, 1936, 
until paid, and the costs of this action, for this, to-wit: 
page 2 ~ That, heretofore, to-wit, on or about the 3rd day 
of January, 19:36, tlie plaintiff and the defendant en-
tered mto an agreement whereby the plaintiff was to pur-
chase of the defendant one hundred fifty-three (153) dressed 
hogs and to pay to the defendant the sum of fifteen cents 
(15c) per pound for same, including the Federal Processing 
Taxes upon same, and in the event the laws relating· to Pro-
cessing Taxes on meat were declared unconstitutional the 
defendant was to pay back to the plaintiff the full amount of' 
the Processing Taxes upon said meat; that pursuant to such 
agreement the defendant delive1·ed to the plaintiff One Hun-
dred Forty-three (143) hogs, weighing 24,753 pounds, on or 
about January 3, 1936; that the plaintiff paid to the defend-
ant the sum of 15c per pound, including .02-97 /100 cents per 
pound Processing Taxes, and aggregating the sum of 
$3,712.95; that of said amount the Processing Taxes amounted 
to the sum of $735.16; that shortly after the purchase and 
payment of said meat the said Processing· Taxes were de-
clared unconstitutional hy the Supreme Court of the United 
States; that the defendant. has not paid the plaintiff the said 
sum of $735.16, or any part thereof, although often requested 
to do so, but hath hitherto wholly refused and still doth re-
f use to pay same, and by the said breach of said contract 
by the defendant the plaintiff has· sustained damage in th~ 
amount of $735.16. 
Wherefore, the undersig·ned plaintiff will move tlie said 
Court for a judgment against you for the sum of $735.16, with 
legal interest thereon from the 3rd clay of January, 1936. 
until paid, and the costs of this action, at the time and place 
hereinabove set out. 
page 3 ~ . :M. W. CRUMPLER, 
By CHAS. B. GODW'J.N, JR., 
Counsel. 
The £ ollowing is the Sergeant's return on the foregoing 
notice of motion : 
Executed Sept. 23, 193~, by delivering a copy of the within 
to Robert Aframe, President of the Southern Packing Cor-
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po ration, a Corporation in the City of Norfolk, wherein he re~ 
sides and wherein the said Corporation is doing ·business. 
LEE F. LAWLER, 
Sergt. City of Norfolk, Va. 
By vV. CARMINE, Deputy. 
And on another day, to-wit: In the Circuit Court afore-
said on the 10th day of October, in the year 1938: 
Upon motion of the plaintiff, by counsel, it is ordered that 
this notice of motion be docketed. And thereupon came as 
well the plaintiff, by counsel, as the defendant, by counsel, 
and thereupon said defendant pleaded the general issue to 
which said plaintiff replied generally and issue is joined; 
and the further hearing is continued. 
And on another day, to-wit: In the Circuit Court afore-
said, on the 17th day of May, in the year 1939, the day and 
year first hereinabove written: 
page 4 ~ This day came again the parties, by counsel, and 
neither of the parties demanding a jury the whole 
matter of law and fact was heard and determined bv the 
Court. Whereupon it is considered by the Court that said 
plaintiff recover against said defendant the sum of Seveu 
Hundred Thirty-five Dollars and Sixteen Cents ($735.16). 
with legal interest thereon from the 6th day of January, in ~ 
the year 1936, till paid, together with his costs about his suit 
in this behalf expended, to all of which said defendant, by 
counsel, duly excepted. 
And thereupon said defendant l1a.ving signified its intention 
of applying to the Supreme Court of Appeals of Virg-inia for 
a writ of error and supersedeas to the fore going judgment, 
it is ordered that execution upon said judgment be suspended 
for the period of sixty (60) days from the end of this term 
of the Court upon said defendant, or someone for it, entering 
into and acknowledging a proper suspending bond in the pen-
alty of Twelve Hundred ($1,200.00) Dollars, before the Clerk 
of this Court, with surety to be approved bv said Clerk, and 
with condition according to law. · · 
The following is the Certificate of Evidence signed by the 
.Judge of this Court and made a part of this record, on the 
30th day of .June, in t.he year 1939: 
16 Supreme Court of Appeals of Virginia. 
page 5 ~ Virginia : 
In the Circuit Court of the City of Norfolk. 
M. W. Crumpler 
v. 
Southern Packing Corporation. 
NOTICE OF AP.PEAL. 
To Mr. Charles B. Godwin, Jr., 
Attorney for the plaintiff: 
PLEA.SE TAKE NOTICE that on the 30th day of June, 
1939, at 10 o'clock A.. M., or as soon thereafter as we may 
be heard, at the courthouse of the above court, the under-
signed will present to the Honorable A.. R. Hanckel, Judge of 
the Circuit Court of the City of Norfolk, Virginia, who pre-
sided over the trial of the above-mentioned case in the Cir-
·cuit Court of the City of Norfolk, Virginia, on the 17th day 
of ·May, 1939, a stenographic report of the testimony and 
other incidents of the trial in the above case to be authenti-
cated and verified by him. 
And also that the undersigned will, at the same time aild 
place, request the Clerk of the said Court to make up and de-
liver to counsel a transcript of the record in the above-en-
titled cause for the purpose of presenting· the same with a 
· petition to the Supreme Court of Appeals of Virginia for a 
writ of error and s·upersedea.s ther~in. 
SOUTHERN PA.CK.ING CORPORATION, 
By CHAS. L. KAUFMAN, Counsel. 
Service accepted this 
page 6 ~ Virginia: 
day Qf June, 1939. 
CHAS. B. GODWIN, JR-., 
Attorney for the Plaintiff. 
In the Circuit Court of the· City of Norfolk. 
l\L W. Crumpler 
v. 
S01_1thern Packing Corporation. 
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RECORD. 
Stenographic report of all the testimony, together with all 
the motions, objections and exceptions on the part of the re-
spective parties, the action of the Court in respect thereto, 
and all other incidents of the trial of the case of M. W. 
Crumpler v. Southern Packing Corporation, tried in the Cir-
cuit Court of the City of Norfolk, Virginia., on the 17th day 
of May, 1939, before the Honorab'le A. R. Hanckel. 
Present: Mr. Charles B. Godwin, Jr., for the plaintiff. 
Mr. Charles L. Kaufman, for the def endanl 
J. M. Knight, 
Shorthand Reporter, 
Norfolk-Newport News, Va. 
pag·e 7 } Mr. Godwin: Your Honor, just prior to the 
United States Supreme Court declaring uncon-
stitutional what was known as the Processing Tax the vari-
ous. people who were dealing in commodities upon which there 
was a Processing Tax began to take into consideration as 
to whetl1er or not that tax would be declared unconstitu-
tional because, as a matter of fact, it would make a difference 
of three cents per pound in meat. Mr. Crumpler, who is the 
plaintiff here, was in the meat business at Chuckatuck, Vir-
ginia, and the Southern Packing Corporation was in the 
meat business here in Norfolk. I think my notice of motion 
will state it as definitely as I can give it: "That, heretofore, 
to-wit, on or about the 3rd day of January, 1936, the plain-
tiff and the defendant entered into an ag·reemeut whereby 
the plaintiff was to purchase of the defendant 153 dressed 
hogs and pay to the defendant the sum of 15c per pound for 
same, including· the Federal Processing Taxes upon same." . 
Had there been no Processing· Taxes the hogs would have been 
worth 12c per pound, ''and in the event the laws relating to 
Processing· Taxes on meat were declared unconstitutional the 
defendant was to ·pay back to the plaintiff the full 
page 8 ~ amount of the Pr~essing Taxes upon said meat; 
that pursuant to said agreement the defendant de-
livered to the plaintiff 143 hogs, weighing 24,753 pounds, on 
or about January 3rd, 1936; that the plaintiff paid to the 
defendant the sum of 15c per pound, including .02-97 /100 
cents per pound Processing Taxes, and aggregating the sum 
of $3,712.95; that of said amount the Processing Taxes 
amounted to the sum of $735.16. '' That is the amount which 
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is in controversy in this action, which was the amount of the 
Processing Taxes. · -
The Court: $735.16 is what is in dispute here! 
Mr. Godwin: Yes, sir. "Shortly after the purchase and 
payment of said meat the said Processing Taxes were de-
clared unconstitutional by the Supreme Court of the United 
States; that the defendant has not paid the plaintiff the said 
sum of $735.16, or any part thereof, although often requested 
to do so.'' Your Honoi·, the whole thing is that at the time 
this meat was purchai;ed an agent of this corporation with 
whom Mr. Crumpler had dealt over a period of two seasons at 
least, came to him to sell these hogs and Mr. Crumpler told 
him, we expect to show, that he could not handle those hogs 
at that time because it was just a few days before the act 
was declared unconstitutional, but the understand-
page 9 ~ ing they had was that he was to get back the Pro-
cessing- Taxes in the event they were declared un-
constitutional, that he was dealing with Mr. B. Perlin at that 
time with the understanding that he would get a refund of 
the Processing Taxes in the event they were declared uncon-
stitutional, and this man promised him the same terms that 
Mr. Perlin would give him, that he would refund the Process-
ing Taxes in the event they were declared unconstitutional. 
Mr. Kaufman: If your Honor pleases, the position of the 
defendant in this action is that in the "first place no agree-
ment of the character alleged was made. The sale in ques-
tion was made by the defendant through one of its salesmen, 
Mr. Alex Gottlieb, who was then in its employ. He is not 
at the present time, his relations having· been terminated 
some time ago; that if the agreement as alleged was made 
it was never authorized and is not binding on the defendant. 
The claim arises from a transaction that occurred in J anu-
ary, 1936, three years ago. This suit was instituted 10ctober 
6th, last year. The sale was made on the hasis of a price 
of 15c per pound for hogs. An invoice was delivered cov-
ering the terms of the sale and there was no mention made 
of any collateral agreement of any kind or de-
page IO ~ scription .. As a matter of fact, although the Pro-
cessing Taxes in question were declared unconsti-
tutional some time early in 1936 the Government, your Honor 
will recall, levied immediately the Windfall taxes by which 
they sought to take back all of the money that was taxed in 
the Processing Taxes, and 80% of all the monev came back 
to them from the Processing Taxes by reason of the invalidity 
of those taxes, that it was t.aken back by the Government 
almost in toto. 
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The Court: As I understand your position, it is that it 
was unauthorized and not within the scope of this man's em-
ployment. · 
Mr. Kaufman: So far as we are advised, no such agree-
ment was made in the .first place, and if it was made it was 
not binding. 
Mr. Godwin: vVe will take the position they accepted the 
benefits of this contract. 
M. W. CRUl\:IPLER, 
the plaintiff, being first duly sworn, testified as follows: 
By Mr. Godwin: 
page 11 t Q. :Mr. Crumpler, give your name and occupa-
tion, please, sir. 
A. How is that 7 
Q. State your name and residence. 
A. M. W. Crumpler, Chuckatuck, Virginia, engaged in cut-
ting meat and sending to packers. 
By the Court: 
Q. Engag·ed in whaU 
A. In cutting· meat, -buyjng dressed hogs, and sending to 
packers. 
By Mr. Godwin: 
Q. It is alleged here that sometime in January, 1936, you 
purchased certain hogs of the Southern Packing Corporation; 
Is that fruef 
A. Yes, sir. 
Q. When was it, 
A. January 3rd, 1936. 
Mr. Kaufman: l\fay I ask for the production of the best 
evidence, which would be the invoice f 
Mr. Godwin: We haven't got that. 
The Witness: I have it. 
By Mr. Godwin: 
Q. You have it? 
A. I have it, and I will tell ydt"i exactly how many if I can 
find it. On January 3rd, 1936-
page 12 t Q. One minute. He wants to know if you have 
a bill of sale. 
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Mr. Kaufman: An invoice. 
A. Didn't make any invoice. He just brought the hogs 
up and I paid him, gave him a check for it. No invoice was 
rendered at all. 
Bv Mr. Kaufman: 
., Q. No invoice was rendered at all f 
A. No invoice was rendered, never was any inyoice ren-
dered from them to me. They brought the hogs and I paid 
them. 
Q. When was this memorandum prepared that you just 
read from? 
A. My books are yonder and you can g·o back to them. In 
all of that year's transactions, $100,000.00 of ·business-
Q. When was that memorandum made which you just re-
ferred to? 
A. Sometime ago when this case ca.me up. I have got my 
book there. 
Q. We don't question the amount. There is no question 
a·bout that. The only thing I want is the production of the 
invoice. 
A. It is taken from my book. There is my book 
page 13 ~ over there. · 
Q. V\' e dou 't question the amount. ,v e want the 
invoice. 
A. All right; 110 hogs, 18,043 pounds, at 15c per pound, 
$2,706.30, 43 hogs, 6,711 pounds, at 15c, $1,006.65, a total of 
153 hogs and the total was 24,753 pounds, amounting to 
$3,712.95, and I gave him a check for $2,706.30 and a check 
for $1,006.65. 
By Mr. Godwin: 
Q. And on that much meat, Mr. Crumpler, how much were 
you entitled to as a rebate if the Processing Taxes were de-
·clared unconstitutional Y · 
A. Local hogs, your Honor-you see it is this way; hogs 
are bought in North Carolina or from any dealer-if a man 
' is a dealer in hogs and a man who buys hogs for profit had 
to pay the Processing Taxes. If I boug·ht from them I was· 
due to pay. the Processing Taxes. The Pr·ocessing Taxes at 
that time was 2.97c per pound, and with the Processing Taxes 
added I paid 15c per pound, and without the Processing 
Taxes I paid 12.03c on the hogs. · 
Q. That. would make three cents per pound on-
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A. 2.97c per pound, the w.ay I figure it 
Q. Did you figure it at 2.97 T 
A. I figured it at 2.97. 
Q. You didn't figure it at three cents! 
A. I didn't figure it at three cents. . 
Q. Figuring it at 2.97 per pound, how much are 
JJage 14 } you entitled to as a refund Y 
A. On 24,753 pounds, at 2.97, $735.16. 
Q. $735.16? . 
A. $735.16. To figure it out accurately it would be a half 
cent over. 
Q . .Now, Mr. Crumpler, I want you to tell the Court how 
this came about that you bought this meat and who was pres-
:ent at the time the agreement was made, and what agree-
ment was made between you and the Southern Packing Com-
pMyl · 
A. Well, my transactions with the Southern Packing was 
with one I knew as Alex. 
By the Court: 
Q. Whatt 
A. lVIy transactions was done through one 0£ their agents 
and I knew him as Alex Gottlieb. He is the only one of the ., 
concern that I knew. I would not know any of the others if 
any one was in the Court room right now. 
Q. Where was iU 
A. And I transacted with him two years., buying and sen ... 
ing. 
Q. ·where was it done? 
A. In my place of business .. 
Q. In Chuckatuck! 
A. In Chuckatuck. He came to me and said, '' I want to 
sell you 150 hogs". I said, '' Alex, I have got all 
page 15 ~ the hogs I want", I said, "and more than that, 
the Supreme ·Court is ruling on the constitution-. 
ality of the Processing Taxes on January 6th". I said, "l 
can get all the hogs I want without paying the Processing 
Taxes''. He said, ''We want to sell them to you. We have 
killed them and want to dispose of them". I said, "I will 
say this much to you, that I have been buying hogs from 
Mr. Perlin for about two weeks on these grounds, that if it 
is declared unconstitutional he was to refund the Processing 
Taxes". He said, ''If· you buy them we will refund every 
cent of the Processing Taxes". What I should have done 
was to pay him for the hogs and given him a separate check 
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for the difference subject to the Supreme Court ruling. That 
was about four or fiye days off, but I gave him a check for 
the 15c per pound when bogs were being bought at 12c. 
By Mr. Godwin: 
Q. You told him you were buying from Mr. Perlin the same 
way! 
A. I told him I was buying from Mr. Perlin the same way 
and he said to me if it is declared unconstitutional he will re-
fund every cent of this Processing Tax. 
Q. Did Mr. Perlin do that.¥ 
A. Every cent of it. 
:Mr. Kaufman: I object to that. 
The Court: If he said he would do exactly what 
page 16 ~ Mr. Perlin did, it is all right. 
The Witness: I boug·ht them on the ground-
Mr. Kaufman: His testimony is that he had entered into a 
separate transaction entirely with these people. Mr. Perlin 
had nothing· to do with this sale. 
The Court: I understood him to say he explained to the 
agent how he was buying from Perlin, and he told him he 
would make exactly the same arrangement with him that he 
had with Perlin, would sell him on the same terms he was 
huying from Perlin. 
Mr. Kaufman: I think it is immaterial whether or not he 
had an ag-reement with Mr. Perlin. 
The Court: It would be unless he explained to your man 
what the arrangement·was. If he explained to him what the 
arrangement was and your man agTeed to make the same ar-
rangement, it would be all right. 
Mr. Kaufman: The question asked by Mr. Godwin was 
did Mr. Perlin make the same arrangement about refunding 
taxes. 
The Court: He said he told the man what arrangement 
he had with Perlin and that the man told him he would make 
the same arrangement. That would be binding if it is true. 
Mr. Kaufman: We except, your Honor. 
pag·e 17 } By the Court: 
Q. Who was present when you made the con-
tract with Alex? 
A. Mr. Parks, Mr. Lane and Mr. Dailey. 
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By Mr. Godwin: 
Q'. Now, Mr. Crumpler, was that meat bought and delivered 
with that distinct understanding·, that you were to get back 
the three cents Processing Taxes Y 
A. I bought it with that understanding. I would not have 
bought it otherwise. I would not hav:e taken them because 
I could get all the hogs I wanted and more than I wanted. I 
had turned hogs off. I had been dealing with this man, .Alex, 
quite a while. He could come there quite frequently and try 
to push.hogs on me whether I wanted them or not and I had 
trouble selling the meat after I boug·ht it. 
Q. Were the hogs brought there on the truck? 
A. Yes, sir. 
Q. Was Alex on the truck¥ 
A. I can't remember as it has been a good while. I think 
he drove-I don't think he came on the truck. 
Q. Were the hogs on the truck at the time you were buying 
them? 
A. No. I bought them to be delivered. 
Q. You boug·ht tl;tem to be delivered! 
A. Yes. 
pag·e 18 ~ Q. How long after you bought them were they 
delivered1 
A. It may have been a couple of days. 
Q. A couple of days? 
A. Maybe two or three days. I just bought them at that 
time, and I bought them hurried, and would not have bought 
them but on those grounds. 
Q. You boug·ht the hogs on January 3rd and perhaps a 
couple of days later t]1ey were delivered? 
A. Delivered January 3rd. 
Q. They were delivered January 3rd? 
A. They were delivered J anna.ry 3rd. I don't know what 
day I bought them, but perhaps two or three days before. 
Sometimes they would call me on the phone and sometimes 
he would come there. 
Q. They were not delivered until after he had had an op-
portunity to come back to the Southern Packing Corpora-
tion f 
A. Two or three days at least. They were sold to be de-
livered. I buy all hogs that way. 
Q. Now, who is this fellow Alex? 
A. Alex? 
Q. Yes .. 
A. I do:ri't know. I never knew him as anything but .Alex, -
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but they say his name is Gottlieb. I al'!ays .knew him as 
Alex, just as Alex, and dealt with him as Alex. 
page 19 ~ Q. What was his position Y 
A. I don't know whether he was a member of 
the firm or salesman, hut I never did have any dealings with 
the Southern Packing Company only through and by him. 
I don't know any of them, and if any of them is in the Court 
room I can't recognize them. I don't know any of them. · 
Q. How long had you been dealing with. him buying ·from 
and selling hogs to the Southern Packing Corporation Y 
A. I think that was the second season. 
Q. The second season 1 
A. I think so. 
By the Court~ '·. . ·. 
Q. The second season? · . 
A. Yes, sir.· ~he se3:son runs from N oyember to-
The Court: That .is all right. 
•· 
By Mr. Godwin: . 
. Q. Has a11y part of the Processing Taxes been paid to you Y 
A. Not a cent. Listen, I will say this:,·-that three or fou~ 
weeks after theii-I don't know whether it is material to· the 
case, or not, but three or four weeks after then I: gave a din~ 
ner down there and some of you know a~out it~ a ~teak din-
ner, and Alex was.invited, and Sunday morning that we were 
to ·have it he came ·by there and stopped and said, "Youf 
~rocessing money will be returned to you in a few 
page 20 ~ days nmv' '~ · That was in March after it was de!.. 
clared unconstitutional in J'anuary. ·' · · 
Q. In March? · · 
A. Yes, sir. Alex rode by and didn't stop and get out, but 
stopped and f;aid, ''Your Processing money will be f orthcom-
ing pretty soon now''. · 
Q. He did? 
A. Yes. 




Bv Mr. Kaufman: 
· Q. l\Ir. Crumpler, was this the fir~t lot of hogs you had 
bought from them? 
Southern Packing Corporation y. M. W .. Cru;rp.pler. 25 
M. W. Cr-umpl.c.r. 
A. No. I bought hogs before and bought hogs after. 
Q. On what other occasions previously did you buy any 
hogs from them? 
A. I would have to look at the books to tell. I bought some 
hogs the 2oth of January after then. 
Q. Pardon me . 
.A.. I bought some hogs on the 20th of January after then. 
Q. I am talking about previously Y · A~ I will have to get my book an~ see. 
Q. Will you do that, please 7 
page 21 ~ A. It will take me quite a while, but I will do 
it - .. . . .. . . ' 
· Q. I ;as ~onlle1:ing· how miny times . previously ·you: :had 
bought hogs from Mr. Gott1iep? · . . . . . 
A. I sold him hogs pr,e.viously and· bought hogs previously. 
I know ·1 bought some afterwards. 
• I 
Mr. Godwin: He has· furnished me with a list from his 
books, and maybe it is on there. · 
. The Witness : Maybe it . is· there. · · · 
Mr. Godwin: Mayb.e· this book will serve your purpose. 
The Witness: It may take me quite a while because I 
didn't .I~now that· would eonie up. · · · · · . . · 
By l\fr. Godwin : · 
. Q. -Mr. Crumpler, you have g·ot here on this ·list 35 hogs 
bought. They have nothing to do with the hogs .you bought 
from or sold, to them 7 · · 
· A. No. :T.hat is j~st so11:1e: sale I made. 
By Mr. ··Kaufman:. .. . . 
. Q. I am. °\\:Ond~ring· when · you m~de any prior purchase? 
A. I will tell you if J C{t:Q ~~d it.. I ~m not ·quite .sure . 
. Q. Do you have any recollection at this time of having -µiade 
any other purchase prior to this· particular sale Y . · · 
· A. I am not going by recollection. I am going ·by the· book. 
If I bought any they are here and if I didn't they 
page 22} are not. I bought afterwards, on the 20th of Jann-
. ary, but I am not going by any memory. If I had 
known that would come up I would have had it all right. I 
have g·ot here on January 21st, after then, 47 hogs. 
Q. January 21st? 
A. Yes, after that. 
Q. After thaU .. 
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A. 29 hogs, 4,769 pounds. I bought it on the 21st. Mr. 
Godwin, look on that ticket and see how late I sold these hogs. 
He bought hogs from me. 
Q. You have a number of sales to them i 
A. Yes. 
Q. You were selling them quite a number of hogs about 
the same time you bought these hogi,;\1 
A. No, before then. 
Q. In November and December, 1935, you made quite a 
few sales to them, didn't you I 
A. Quite a few sales. 
Q. What type of hog·s did you sell them f They were small 
hogs, were they not f 
A. If J bad 150 hogs I would Jet. them go and select any 
they wanted. I didn't give them small hogs. If they wantecl 
them I let them pick them out. 
Q. The hogs you sold them were of a smaller type than the 
hogs you bought from them, were they, generally? 
A. No, I don't know that they were. 
page 23 ~ Q. At what price did you sell those to them f 
They were all 14%c, were theyt 
Mr. Godwin: I don't know what any hogs that Mr. Crump-
ler sold them l1as to do with this case. They have not filed 
any setoff in this case and it is not claimed that any Process-
ing Taxe~ is due the Sonthern Packing Company from Mr. 
Crumpler, and it looks like to me the only inquiry in this case 
is whether or not he made this contract for this specific lot 
of hogs. I can't see the materiality of this cross examination 
unless Alex is implicated. 
Mr. Kaufman: It shows the unreasonableness of it. 
The Court: What has that got to do witl1 this particular 
transaction f 
:Mr. Kaufman: It shows that the company could not have 
had any notice, and that we didn't have any agreement by 
which we were getting back any taxes on the hogs. It would 
be ridiculous from the standpoint of the company to sell him 
hogs and give him the Processing Taxes back, and to buy 
hogs from him without getting them back. We bought hogs 
from him and paid him .the amount of taxes on the hogs we 
bought. 
The Court: It doesn't seem to me to be very 
page 24 ~ relevant. 
:Mr. Kaufman: I was just trying to show tha.t,. 
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so far as the company is concerned, it is unreasonable to as-
sume they had any notice because it is unreasonable to as-
sume that they would sell him hogs and pay him the Pro-
cessing Taxes and also buy hogs from him without ·getting 
the Processing Taxes back or without any agreement whereby 
he would make a refund to them. 
By the Court.: 
Q. You say you dealt with Alex two seasons? 
A. Yes, sir. 
Q. Had you ever had any other dealings buying from them 
except through AI ex f 
A. Not except through him. I sold hogs to him. 
By Mr. Kaufman: 
Q. Did you know where their place of business was? 
A. What? 
Q·. Did you know where their place of business was 7 
A. Yes. I have been there a few times. 
Q. You have been there a few times T 
A. I ha.ve been there after that Processing Tax was due 
trying· to collect it and they would not pay it. 
Q. When is the fi'rst time you called back there? 
A. In the spring, after January 6th, 1936. 
page 25 ~ Q. About a year afterwards is the first time you 
came in and asserted your claim 7 
A. No, not two months after that. 
Q. Was l\fr. Gottlieb with the company when you came· 
down there? 
A. If he was I didn't see him. 
Q. The first time you came tl1ere for the purpose of mak-
ing demand upon the company, :Mr. Gottlieb had severed his 
connection with the company? 
A. What is that? 
Q. I say the first time you came there for the purpose of 
asserting this c.laim was after M:r. Gottlieb had severed his 
connection with the company? 
A. I don't know wl1en h(\ severed his connection. I clidn 't 
~ee him. 
Q. He wasn't there when you came there? 
A. I didn't see llim. I saw somebody there they said was 
Mr. Brooke, but I didn't know him. 
Q. You say they came there for the purpose of making 
delivery of those l10gs. Ordinarily when a person comes 
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there for the purpose of delivering certain hogs which are 
sold to you, doesn't he bring a waybill, an invoice or some-
thing! 
A. Don't bring anything at all. I weigh the hogs and pay 
for them by my weights. 
page 26 ~ Q·. Do you mean to say the company making de-
areY 
livery hasn't anything to show what the weight~ 
.A.. I take them by my own weights. It makes no differ-
ence what they would allow. Mr. Perlin, I bought hogs from 
him, and he did send a bill to me, but if his weights run a 
few pounds over he tells me to deduct it, and I take it by my 
weight and not by his weight. 
Q. You mean to say the company who made delivery had 
nothing to show as to weights with regard to the hogs de-
livered? 
A. No, didn't send any invoice a.t all. They just come with 
a truck load of hogs and Alex would sometimes be there and 
I would weigh them and pay them. 
Q. You made your check on the basis of your own weight Y 
A. Yes. 
Q. And the man making the delivery had nothing to show 
whether or not your weights would conform to hist 
A. Nothing at all. If he didn't want them at my weights 
he could take t.he hogs back. I had more than I wanted. 
Q. Is tha.t the usual practice, that the company or person 
making delivery of hog·s hasn't anything in the way of a way-
bill or invoice showing the weights or prices? · 
A. That is my way. I ha.ve been doing it for years ancl 
- don't have any trouble. 
page 27 ~ Q. Mr. Crumpler, was this invoice delivered you 
at the time (handing paper to witness)? 
A. I don't think so. 
Q. I am asking you if it was Y 
.A.. I can't remember back that far. I am not going to try 
to tax my memorv because I don't know. 
Q. You wouldn.'t say it was not? 
A. I wouldn't say it was not. I had no invoices or any 
bills at a11. Listen here, I have got people in this· house, 
one man, I have boug·ht over $100,000.00 worth from in one 
season. 
Mr. Godwin: I think all of this collateral stuff has nothing 
to do with it. 
------~------
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Bv Mr. Kaufman-: , 
.. Q. You say you can't remember whether or not a copy of 
this invoice was delivered to you 7 
A. I don't make any returns or payments on anybody's 
invoices. I weigh my own, made my own weights, and paid 
them. 
Q. You never use them for the purpose of checking the 
weights! . 
A. I don't check any weight at all. I weigh them myself 
and pay by my own weights. · · 
Q. But if they had not been correct you would not have 
paid them! 
page 28 } A. I would have paid by own weights. 
Q. You would have insisted upon paying by your 
own weights f 
A. Yes. 
Q. You have nothing in writing from Mr. Gottlieb saying 
tha.t he would refund these taxes if they were declared un-
constitutional f 
A. No, but I had three witnesses who heard it and heard 
me say I would not buy them otherwise. 
Mr. Godwin-: His payment does not conform to this bill, 
does iU 
Mr. Kaufman: He is suing on a basis of $3,712.95, and 
you will find that t11e weights and prices of this bill conform 
precisely to the amount he is claiming. 
Bv Mr. Kaufman: 
· Q. The amount set forth in your declaration confortnil 
specifically to the_ amount set forth here? 
A. Does it conform exactlv? 
Q. I say that the amount ~hich you say you paid and the 
weight on the basis you paid conforms precisely with the 
amount set fortl1 in the invoice I have beret 
A. ·w110 made that? Could they have made that after they 
g·ot my bill? I never took anybody's weights for any hogs 
in my life. 
page 29 } Mr. Godwin : I have no objection to your intro. 
ducing it but we do not admit the truth of it. 
Mr. Kaufman: I am introducing this invoice in evid-ence. 
Note: The paper was thereupon marked "Exhibit 1.'' 
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The Witness: They could have made that invoice by my 
bjll. I don'.t take anybody's weights out there. When I sell 
them I take their weights. 
RE-DIRECT EXAM1L~ATI0N. 
By Mr. Godwin: 
Q. Is that invoice or delivery sheet signed by you Y 
A. No, sir. 
Q. It is notf 
A. No. I just take a tablet and put S0utl1ern Packing 
Company,. so many hogs, and so many pounds and put the 
price down, and take so much money out and pay to them. I 
just gave them a sales slip. 
Q·. That invoice is based upon the actual. weights as shown 
by the weig·hts in your place 7 
A. If they did, they did it after the sale. I don't know 
anything about that. 
Q. What did the Southern Packing Company say to you 
when you went down to try to collect this money from them! 
A. They claimed I had sold them more hogs than I bought 
from them. 
page 30 ~ Q. Did they ever tell you Mr. Gottlieb didn't have 
a right to represent them? 
A. No. 
Q. Or that he didn't make the contrac.tf 
A. No, never ref erred to Mr. Gottlieb in any way, shape, 
or form, never mentioned his name. 
Q. They claimed you had sold more meat to them than you 
had bought from them Y 
A. They bought from me in November and December be-
fore they began to kill and cut hogs. I sold them at the same 
price they paid for it at other places and allowed them to 
pick any hog they wanted. They got just what they wanted. 
Q. What we are interested in is why they wonldn 't pay 
yon this three cents per pound T 
.A. Because they claimed they had bought more hogs from 
me than I bought from them and they were using the price · 
there. I bought from dealers and paid them the regular 
prices. 
Q. When did you first know that they claimed that Mr. 
Gottlieb didn't have any right to represent them Y 
A. They never claimed it to me. 
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By Mr. Kaufman: 
Q. They never claimed he didn't have any right to repre-
sent them, but claimed he had no right to make any such con-
tract as you allege 1 
page 31 } A. I didn't know Alex was not with them until 
maybe six months after that. I think Mr. Jaffe 
told me and possibly they had a man come through there 
selling, and since I have had trouble he has never been to sec 
me since, and he told me he was not with them any more, 
-this man that come through there. That is all I know. 
By Mr. Godwin: 
Q. Who did you pay for the meat? 
A. I paid the check to Alex in his hand. 
Q·. In his hand? 
A. In the office in my place of business. 
By Mr. Kaufman: 
Q. The check is made payable to the Southern Packing 
Company? 
A~ Yes, but I paid it in the presence of two or three men. 
Q. There is no question about your having paid him at the 
time he made delivery? 
A. I would not have paid them on any other terms than 
the understanding that they would refund the Processing· 
Taxm;;. 
page 32} B. PERLIN, 
sworn on behalf of the plaintiff, testified as fol-
lows: 
By Mr. Godwin: 
Q. Reference hM been made here to an agreement which 
y9u had with l\fr. Crumpler when he purchased hog·s from you 
just prior to the Processing T·a.xes being· declared unconsti- 0 
tutional. 
A. Yes. 
Q. Did you sell· him hog·s, and did he purchase hogs from 
you, with the understanding that you would refund to him 
the Processing Tax 1 
1\fr. Kaufman: I object to that. 
The Court: Same objection, and note your exception. 
Mr. Kaufman: It would not make any difference w11a.t 
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sort of agreement existed }:>etween the plaintiff here and Mr. 
Perlin. That has nothing to do with this case. . 
The Court: I understand from Mr. Crumpler that that 
was communicated to your agent, otherwise it would not be 
admissible. I overrule the objection. 
Mr. Kaufman: We save an except.ion. 
By Mr. Godwin: 
Q. Answer the question. 
A. All I know, about a month or six weeks be-
page 33 ~ fore, all dealers buying hogs, they would not ·buy 
any hogs unless it was-understood if the law was 
unconstitutional they would not pay the taxes. The firm that 
sold hogs to me promised me that they wouldn't charge the 
Processing Taxes, and I would not charge them if I sold· them. 
I promised every one.· That is the only way.· 
By the Court: 
Q. What we are interested in is whether you promised 
Mr. Crumpler Y 
A. Yes, Mr. Crumpler, :Mr. Pruden, Mr. J. P. PullP.y, and 
Mr. Williams. 
By Mr. Godwin: 
Q. You paid Mr. Crumpler f 
A. Paid every one. 
CROSS EXAMINATION. 
Bv Mr. Kaufman: 
· Q. Did the big packers like Cudahy, Swift, and Armour & 
Company make any such agTeemenU 
A. I don't know. 
· Q. They didn't so far as yon know_? 
• A. I don't know. 
Q. You do know you did? 
.A. Yes. They would not buy hogs from me except that I 
·did. 
page 34 ~ 
Q. You don't know whether anybody else didf 
A. No. 
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S. JAFFE, 
sworn on behalf of the plaintiff; testified as follows: 
By ]\fr. Godwin : 
Q. Mr. Jaffe, what is your occupation T 
A. I am in the butcher business, meats, in Suffolk. 
By the !Court: 
Q. What is your namef 
A. S. Jaffe. 
By Mr. Godwin: 
Q. Do you know (Mr. Alex Gottlieb? 
.A.. Yes, sir, I know Mr. Alex Gottlieb very well, been know-
ing him for years. 
Q. You have been knowing him for years t 
A. Yes, sir. 
Q. Do you know his father-in-lawf 
A. Know his father-in-law, too. 
Q. What is his father-in-law's name? 
A. Rabinowitz. 
Q. Who runs the ,Southern Packing Company? 
pag·e 35 } · A.- At that time Mr. Rabinowitz was in with the 
Southern Packing Company. He was one· of the· 
firm. 
Q. That is Alex's father-in-law? 
A. That is Alex's father-in-law, yes, sir. 
Q. What was Alex doing at that t.imet 
A. What? 
Bv the Court: 
·Q. What was his name? 
.A. Mr. Rabinowitz, and was with the Southern Packing 
Company, and was Alex's father-in-law, and he wa.s a member 
of the firm. 
Bv l\fr. Kaufman! 
· Q. What do you mean by· n, member of the :6-rm, actively 
en~aged in business T 
A. He furnished money a.t that time, his share. 
Q. He owned stock? 
A. He owned stock. 
Q. He never was actually engaged in the business 7 
A. I don't know anything. about that, but I know when I 
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got any cheeks owing me Mr. Rabinowitz signed the checks 
with them. 
By Mr; Godwin: 
Q. His son-in-law, Alex, what did he do T 
.A.. He was acting as main buyer or seller, whatever he 
does there, the main man out there. 
page 36 ~ Q. Did you ever deal with him! 
A. I dealt with Alex. Mostly I did business 
with :M:r. ·Brooke, but bought hogs from Alex myself. 
Q. But you know Alex was there! 
A. Yes, sir. 
Q. As far as buying and selling-
A. As far as buying and selling, he· did business ancl 
traded with Mr. Crumpler. I used to sell hogs out there for 
Mr. Perlin, and every time I would came there Alex was there 
and selling to Mr. Crumpler. 
CROSS EXAMINATION. 
By Mr. Kaufman: 
Q. Mr. Jaffe, what position did Alex have, what office did 
he hold, with the company f ' 
A. He was the main buyer and seIIer, as far as I know. 
Q. As far as you know, all he did was to buy and sell Y 
A. Yes. 
Q. I say as far as you know, all he did was to buy or sell f 
A. Yes. 
Q. And he didn't hold any office? 
A. He was drawing a salary, but how much it was I could 
not tell you. · 
Q . .Yon don't know anything about that f 
A. No. 
page 37 ~ Q'. All you Imow is he was working for the com-
pany! 
A. Yes. 
Q. As far as your observation went, he was engaged in 
buying and selling hogs f 
A. Buying and selling hogs. 
Q. You say your transactions were for the most part with 
:Mr. Aframe and Mr. Brooke? 
A. Yes. 
Q. Who were they Y 
A. They were ·bosses out there. 
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Q. They were bosses t 
A. Yes. 
R.R. Parks. 
Q. They were bosses, and they were officers in the com-
pany? 
A. Yes. 
Q. And owned stock in the company? 
A.. That is rig·ht. · 
R. R. P .ARKS, 
sworn on behalf of the plaintiff, testified as follows: 
page 38 ~ By Mr. Godwin : 
· Q. What is your name, please, sir? 
A. R.R. Parks. 
By the Court: 
Q. I didil 't get that. 
A. R. R. Parks . 
. By Mr. Godwin: 
Q'. ·where do you live, Mr. Parks? 
A·. I live at Ryland, North Carolina. 
Q. Wh!lt is your occupation? . 
~- Well, I could not--most anything. 
Q. Were you in the meat business irt 1935 and 1936? 
A. Yes, sir, been in the meat business for about 15 years, 
and have been dealin~ with Mr. Crumpler for about 15 years. 
Q. You have been dealing with Mr. Crumpler for about 
15 vears? 
A. Yes, sir. 
Q. In January, 1936, did you sell Mr. Crumpler some hogs? 
A. Yes, sir, a w110le lot. 
Q. At the same time did he buy some hogs from Mr. Gott-
lieb of the Southern Packing Company? 
A. Yes, sir. 
Q. Were you there when the. transaction took place Y 
A. Yes, sir. 
page 39 ~ Q. At that time were you dealing· in hogs with 
. Processing Tax off f 
A. Yes, sir. 
Q. Wha.t happened tl1ere at M1:. Crumpler;s when this sale 
was made? 
A. I was at l\fr. Crumpler's on Tuesdays, Wednesdays, and 
Thursdays every week, and I sold llim hogs, sold him as much 
36 Supreme Court of Appeals of Virginia. 
B. B. Parks. 
as 112,000 pounds worth a year, and I had to pay the Pro-
cessing my own self. I bought hogs, and sold them to him, 
and this gentleman was there and wanted to sell Mr. Crumpler 
some hogs. 
By the Court: 
Q~ You mean :M:r. Gottlieb? 
A .. Whoever it was. He called him Alex. I never knew 
what his name was, but Mr. Crumpler called him Alex. 
Q. I just wanted to identify him. 
A. Mr. Crumpler told him, said, '' Alex, I can buy hogs 
cheaper from North Carolina than I can from you.'' He said, 
''You take these hogs and if the Processing goes off I will 
refund you every dime of your money back." I told Mr. 
Crumpler that morning that I have got plenty of hogs, and 
he said, '' I have been selling him hogs and I think I ought 
to buy," and he told him time and time again, "Yiou take 
these hogs .and if the Processing g·oes off I will refund you 
every dime of your money back.'' · 
page 40 ~ By Mr. Godwin: 
Q. That is the same way you dealt? 
A. That is the same way I dea.lt. I had to pay my Pro-
cessing anyhow because mine come from North Carolina. 
Q. Did you hea.r any remark made at that time with refer-
ence to Mr. Perlin buying hogs and agreeing to refund the 
Processing Tax? 
A. Yes. 
0. You did? 
A. Yes, sir. He told us, "I bought some from :M:r. Perlin 
and I boug·ht them this way, that if ·it goes off he is going 
to return my money,'' and he said, ''I will do the very same 
thing." · 
Q. He did? 
A. Yes, sir. 
CROSS EXAMINATION. 
Bv Mr. Kaufman: 
· Q. l\Ir. Crumpler just testified the agreement was that if 
the Processing Tax was declared unconstitutional he was to 
p-et his money back? 
A.. Yes, sir. 
Q. Yon ba.ve Rtated several times that the understanding 
Southern Packing Corporation y. M. vV .. Crumpler. J7 
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was that if the Processing goes off he would get his money 
backf 
• A. It is the same thing. 
page 41 } Q. It is the same thing? 
A. Going off and unconstitutional is the same 
thing. 
Q .. It is. What were the exact words used t 
A. How do I lmow 7 It has been five years ago. 
Q. You don't know whether it was the one or the other 7 
A. No, I could not say, but something al:>out if it goes off 
or is unconstitutional. · 
Q. You don't recall exactly what language was use.cl? 
A. No, I really don't. I could not say, and can't remem-
ber every word used. 
H. H. LANE, 
sworn on behalf of the plaintiff, testified as follows: 
By Mr. Godwin: 
Q. What is your name, please l 
A. H. H. Lane. 
Q. Mr. Lane, where are you from t 
A. North Carolina, Ryland. 
Q. Are you and Mr. Parks in business together, in the.meat 
business? 
A. Yes. 
}Jag·e 42 } Q. Were you in the meat business together in 
1935 and the first of 1936 f 
A. Yes, sir. 
·Q. Were you in Mr. Crum.pier's place at the time these 
hogs in question were purchased by him from Mr. Alex Gott-
lieb? 
A. I was there wl1en they brought him the hogs. 
Q. "What happened? 
A. The man who brought them, the fell ow that brought 
them, said he would pay the Processing Tax if it was declared 
unconstitutional. 
CROSS EXAMINATION. 
Bv Mr. Kaufman: 
· Q. You say you were there when the hogs were delivered f 
A. I was there when the hogs were delivered. 
Q. You were there when the hogs were delivered f 
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A. Yes, sir .. 
Ry Mr. Godwin: 
Q. You say you were r 
A. Yes, sir .. 
By Mrr Kaufman: 
Q. You were not there when the agreement was made then! 
A. No.. · 
RE-DIRECT EXAMINATION .. 
page 43 f By Mr. Godwin: 
· themf 
Q. When the hogs were delivered, who weighecl 
A. Who weighed them f 
Q. Yes. . 
A. I don "t remember. I could not say r 
Q. You don't remember. Was there much discussion about 
the question of the Processing Tax when they brought them 
up theref 
A . .Yes, they talked a Jot about it. The fellow that de-
livered them said they would sure get the Processing Tax 
back if it was declared unconstitutional. 
Q. Was that Alex f 
A. I could not tell yon. 
Q. ,Vhat? 
A. I could not tell yon. 
Q. Wbat company was he dealing with, do you knowf 
A. The Southern Packing Company. 
Q. It was the Southern Packing Companyf 
A. Yes. 
Q. Do you know what Mr. Crumpler called him! 
A. I don't recall. I don't remember. 
Q. You don't remember that.Y 
A. No. 
page 44 ~ W. 0. DAILEY, 
sworn on behalf of the plaintiff, testified as fol-
lows: 
By Mr. Godwin: 
Q. What is your namef 
A. William Cleveland Dailey. 
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W. 0. Dailey. 
Q. Where do y9u live, Mr. Dailey 1 
A. Chuckatuck. 
Q. Do yolJ know Mr. Cr"Q.mpler? 
A. I reckon I do. I have been knowing 4im ever aince I 
haver been bjg enough tQ know anybody, 
Q. I:n. January, l936, were you there 3:.t his place when this 
agreement was made? 
A. Yes, sir. 
Q. Do you know Alex Gottlieh,1 
A! l lmow Ale~, b11t I d<rn 't know the ()thE3r p&r-t of the 
name. 
Q·. Bave you seen Ale~ there fr~quently? 
A. I reckon I saw him eve11v time he come there if he didn't 
coin~ at night. :(would nof ~e· there a't night. . . . . . . 
Q. Piel you see him there real qften? . 
1t I saw him ther.e real often with hogis ancl smn~times I 
wo11lcl try to s~ll hin:i some. 
Q. ·when this agreement was made what was said 7 
A. "What was said while I was in it-1\fr. Orumpler call~d 
:JI18 into it and asked me about these hogs and about 
page 45 ~ the Processing being declared unconstitutional, a:µd 
I thought it was, and he asked me wh&i I woµld 
d.o ijb9qt it, ~.ncl I said, ''Pon't pay any or all of these ch~cks; 
hold it. Don't give him a check for the Processing Ta~~~, 
&nd if it is dechired unconstitutional you don't have to pay 
it, and if it js you (!Em PftY it to him.'' He said, H Go ah~a:d, 
Mr. Crumpler, and pa.y it like you have been paying for it, 
and if it goes off we will pay every penny of it,~' and I told 
Mr. Crumpler, "Do:p.'t pay it, and if you hold it you won't 
have no moro trouble a bout it,'' but he went ahead and paid 
it like he had been doing. 
Q. What did Alex say about his not paying it, but holding 
it up? 
A. He said, '4You g·o ahead &,nd pay it and we will give it 
back.'' Tlmt was in the office there. 
0. That was the conversation yoi1 he~.rd? 
A. Yes, sir, all the conversation. 
CROSS EXAl\fINATION. 
l3y Mr. Kaufman: 
Q~ °'"'&·fl this at the time the agreement wa.s made or ~t the 
time the hogs were delivered 1 
A. The hogs was there that day. 
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Q. This was at the time the hogs were delivered Y 
A. Yes. 
Q. You were not there at the time of the initial 
page 46 ~ conversation T 
A. I was there-he come there on Friday, I 
think, trying to sell hog·s, and but he told him he didn't want 
to buy any hogs. 
Q. You were there T 
A. Yes, sir. I work for him every day. 
Q·. Were you present when he had the original conversa-
tion with regard to the sale of the hogs T 
A. He told him, '' I have got more hogs than l can sell.'' 
I was selling other stuff for him, a.nd I said, ''Don't buy any 
more hogs. You can't sell them until after the first of the 
year.'.' He kept on telling him, ''We have got the hogs and 
we want to sell them and we will guarantee if the Processing 
Tax goes off you will get every penny of the money back.'' · 
By Mr. Godwin: 
Q. That was when he was there the first time, before he 
bought the hogs f 
A. Yes. 
Q. And when he brought the hogs you tried to get him to 
give him a check less the Processing Tax Y 
A. Yes, sir, and I told him if he didn't want to take that 
price for them to let him take ~hem back to Norfolk. 
By Mr. Kaufman: 
Q. Did you weigh the hogs 7 
page 47 ~ A. I weig·hed sometimes, not all the time. 
By Mr. Godwin: 
· Q. Were the hogs weighed there Y 
A. They were weighed in at the time. I sometimes weigh 
some mvself. 
Q. vVho weip;hs them r 
A. Mr. Crumpler. 
Bv Mr. Kaufman: 
· Q. Did yo"u always clrnek the weights 1 
A. He l1ad a scale on the platform something like this here, 
nnd lie goes out and weighs them and takes the weights, and 
I Irnve never seen any weights from anybody else .. 
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Q. There was no discrepancy between your weights and 
his weights, as far as you knowf 
A. If there was I didn't see it. He didn't have any tickets 
there and didn't give us any. I used to weigh them some-
times. The last time I weighed there I weighed some for a 
, fellow in Isle · of Wight, and they weig·hed more than they 
did up there, and he said, '' There must be something the· mat-
ter with your scales or ours.'' 
Q. How did you know they weighed more f 
.A.. He had a ticket and showed me. 
Q. You always got an invoice 7 . 
A. We don't pay them by what they weigh up there, but 
our weights. 
page 48 ~ Q. -You pay by your own weights t 
A. Pay what they weigh there. 
Q. And sometimes they don't check out, but gener~lly they 
do? 
A. I can't tell you that. I have hauled enough meat, green 
meat, to know that it shrinks some. · · 
Mr. Godwin: That is the case, your Honor. . 
Mr. Kaufman: If your Honor pleases, we want to make 
a motion to strike out the evidence on the ground it has not 
been shown that Mr. Gottlieh had authority to make any 
agreement. 
The Court: Mr. Jaffe said that he did the buying. 
Mr. Kaufman: All that he said was that he did buying 
and selling. 
The Court: I will have to overrule the motion. 
Mr. Kaufman: Exception. 
page 49 } ALEX GOTTLIIDB, 
, sworn on behalf of the defendant, testified as fol .. 
lows: 
By Mr. Kaufman: 
· Q. You were subpoenaed here as a witness by the plaintiff? 
A. That is right. 
Q. Your name is Alex GottlieM 
A. Yes, sir, Alex Gottlieb. 
Q. You were at one time in the employ of the Southern 
Packing Corporation? 
A. Yes. 
Q. When was your employment terminated f 
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A. I g'\le~s-41bout three yeats ago .. 
Q. About three years agQ ! 
.A, Yes, sir-~ 
Q. ])id you ma:lrn a f3~le of some 4ogs to Mr! CruI!lpler Y. 
A! J :µ.\t:tde quite a f '3W $ales to htm. 
Q·. Pid yqµ ~al~~ <me in Jarrnary, 19lH}t 
,A .. l cfl:ll~d hirr.i qp the 1atter part of l)ec~mb~r and a.sk~d 
him did he need any hogs. 
By the Court ~ 
Q. December, 19351 
A:~ N ~~y~s, sir-. 
Q .. Or December, 1936 f 
A- In ::Peoo~b~r, dnring tbe hQlidays, nQbody 
page 50 ~ was killing ap.y :fiqg~, tb~ packer~ or anybody else, 
a~d I called him and asked him did I1e need any 
hogs. Mr. Crumpler c.a.lled me the first time and I was O\J.t 
and I ca.ll~d him back He had ~ phone µp ~t his little store, 
some place, and they had t<> s~nd down the road to get him, 
and Mr. Crumpler talked to me. and asked me could I get him 
some pigs. I told :Pim I could, and the price. Usually we 
h~ve t~ order about a week ahe~d of time because they were 
big pig·s. I ordered them and told Mr. Brooke about the or-
cler, an{} them pigs came iµ and they averaged around 150. 
I took them out to l\:Ir. Crumpler right after the first some 
time, I C'1n ?t recall the date, but I took them up there and 
Mr. QrµInpler was not up there at th~t time. I got up there 
pretty early and no one was down there, and I had to go down 
the road, a.~d I came back with them and he sent a colored 
fell ow out to help unload the pigs, and there was nobody 
else around there but the fellows I had on the truck. We un-
loaded the pigs and Mr. Crumpler weighed them and myself, 
Q.11d we w~~t h1 t4e ofliGe and I showed. him the ticket. I think 
there was a matter of two or three pounds difference there 
which we allowed. He looked a.t the bill, and took his eheck 
book out and gave me a check. 
By Mr. Kaufman: 
Q. Did you at t.ha.t time ha,ve an invoice with yo-u showing 
the quantity f 
page ~1 ~ A. Evory ti:tQ~ I went up there I took a bill, yes, 
sir. 
Q. Is this a copy of the invoice you took up there? Is 
this the original of the invoice yon took up there f 
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A. Yes, sir. 
Q. Did you give him a copy of it at that time? 
A. Yes, sir, kept the white copy and gave him the pink copy· · 
or yellow copy. 
Q. When he gave you the check did you mark it paid and 
leave it with himY 
A. Yes. 
Q. Did you have any agreement with him with regard to 
refunding the Processing Tax 1 
A. No. Every time I went up there with a load of hogs 
he asked me about it and I said, "Mr. Crumpler, I cannot re-
fund you anything.'' He told me the others were doing it. 
I said, "I am sorry, but I can't do it," because at the time 
the Southern Packing Company was having some trouble with 
the Government, and I said, ''No, I can't do it. I just cannot 
sell you any more hogs.'' 
Q. Did you have authority from any one in connection with 
the Southern Packing Corporation to make· any refund? 
A. No, sir. I am only on the payroll. . . 
Q. What was your job with the Southern Packing Corpora-
tion¥ 
A. I would go out and sell and work, and did 
page 52 ~ anything else that had to be done around the place. 
Q. Mr. Brooke and Mr. Aframe were thP. two 
principals there? 
A. Yes, my bosses. 
Q. They were officers of the corporation i 
A. Yes. 
Q. They were then activ~ly engaged in business T 
A. They were there all the time unless one was out on the 
road buying-. 
Q. How many did the selling and buying¥ 
A. Quite a few. The shipping· clerk and the salesmen would 
buy and sell. Q. When you were working there? 
A. Yes. 
Q. You worked on the inside and outside? 
A. Yes, both. 
Q. And sometimes you made purchases? 
A. Yes, sir. 
Q·. Were you in charge of the selling or buying Y 
A. If somebody come up with a load of pigs and the buyers 
wasn't around I would buy them. 
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Q. And all of you who worked there; for the most part, 
did ·that? 
A. Yes, anybody could have done it who worked inside or 
outside of the plant. 
page 53 ~ Q. Who was in charge of the place? 
A. Mr. Aframe and Mr. Brooke. 
Q. What salary did you get f 
A. $50.00 a week. 
Q. You got $50.00 salary a week f 
A.·Yes. 
Q. You were not an officer in the company? 
A. No, sir. 
Q. Did the company, as far as you know, make any agree-
ment with anybody with respect to refunding this Processing 
Taxf 
A. No, sir. 
Q. And you say you had no authority from any one to 
make any such agreement f 
A. No. 
Q. And as far as you know, no such agreement was made? 
A. No, sir. 
Q. Your relation there with the company was terminated 
some time in the early part of 1936? 
A. Some time around there. I would not like to say the 
exact date. 
Q. You left there under rather unfriendly circumstances f 
A. Yes, and I haven't been down there since I left. 
Q. You are not on friendly terms at all with- the princi-
pals! . 
page 54 ~ A. No. 
· Q. Your father at one time owned some sto~k in 
the company f 
A. Yes. 
Q .. And that stock was sold f 
A. Yes. 
Q. You have no interest in this litigation? 
A. No, sir. 
CROSS EXAMINATION. 
Bv Mr. Godwin: . 
· Q. You mean to say that at the time these hogs were de-
livered you didn't see either of these gentlemen here from 
North Carolina. Mr. Parks or Mr. Lane! 
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A. I did not. I say just like I said before, that I got there 
early in the morning and he wasn't there. · 
Q: You know Mr. Daily here Y 
A. I have seen him. He runs a mill across the road. 
Q. You are talking about Mr. Daily, are you? 
A. I could not say. I used to see that gentleman in his 
place when I would drive by there. 
Q. Mr. Miller is the one who runs the mill, and Mr. Dailey 
is the man who works for Mr. Crumpler 7 
A. The man he had down there was a colored fellow that 
used to take Mr. Crumpler and go fishing. 
Q. Do you mean to say you didn't see that man 
pa.ge 55 } there, that you have never seen him there T 
, A. I may have seen him . th~r~, .hut :it is· none of 
my business what he is doing there. · 
Q. Wasn't he there the very morning this transaction took 
JJlace, and didn't he sug·gest to Mr. Crumpler not to pay you 
the money but to hold it up; and you assured him he would 
get it back? · · · ·· ·· . 
A. I didn't see the g·entleman when I was there. All the 
dealings we1·e had between Mr. Orumpler and myself. · 
Q. What? · 
A. All the dealings made in regard to checking the weights 
were with Mr. Crumpler and myself. · 
Q. You deny you went there prior to the delivery of these 
l10gs and sold them, but say you -called·up over telephone? 
A. Mr. Crumpler called me and the operator asked for Die 
and I wasn't there, and I called him back. · 
Q. You say you didn't make the contract? 
A. What? 
Q. You say you didn't make any such contract? 
Mr. Kaufman: He said he didn't make the contract and 
was not authorized to. 
By Mr. Godwin: 
· Q. Did they ever tell you not to buy hogs on the basis of 
refunding the tax f 
page 56} A. Whenever I bought them I paid them. 
· Q. You know as well as I know and eve·ryone else 
knows that a.t that time people who were dealing in hogs were 
buying with the Processing Tax off, don't you? 
· A. Off? 
Q. Yes. · 
A. Mr. Crumpler, whenever I bought-
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· Q. I am not "talking about him, but the way you were deal-
ing g·enerally. · 
A. If you will notice on the .bills they say the same thing·, 
that Processing Taxes is paid. Mr. Crumpler asked me about 
putting it on there when they started having trouble with the 
Processing Tax. 
Q. Didn't you deaf with people with the Processing Tax 
off! 
A. No. 
Q. About January 3rd, 1936¥ 
A. No, sir. 
Q. You never did sell meat with tlie agreement to pav the 
Processing Tax 1 ., 
A. With me to pay itf 
Q. With your company to pay it Y 
A; No, sir, because they were having trouble 'Yith the Gov-
ernment and they would not take no chance like that. 
Q. Others were doing it, \vere they? 
page 57 ~ A. I could not tell yon what others were doing·. 
Q. You were in competition with tI1em 7 
A. I could not tell you what they were doing. It is nono 
of my business. Q. WhaU 
A·. It is none of my business what the others were doing. 
I was working for the Southern Packing. 
Q. You know they were doing it, and you were in competi-
tion with them,· buying and selling f 
A. I could not tell you. Mr. Gwaltney's clerk came down 
there and hauled a load of hogs into the plant and asked mo 
to sell them to l\fr. Crumpler and to get it off him. It is none 
of my business wlmt he does. 
Q. You deny the fact that any of these gentlemen saw you 
or heard you at any time when you made any such agree-
ment? 
A. Tha.t is right. They may have seen me time and again 
up there, but never beard me make any· agreement like that. 
Q. Where is that invoice which you have t How long had 
you been dealing with Mr. Crumpler? 
A. Oh, I would say about two years. 
Q. Whose l1andwriting is that in (handing· paper to wit-
ness) Y 
A. This, if I am not mistaken, is Mr. Swartz's, 
page 58 ~ the shipping clerk out there at the Southern Pack-
. ing. 
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Q. The Southern Packing? 
A. Yes, sir. · 
· Q. When was this made, do you know Y 
A. The date is on there. 
Q. Do you mean to say that you had him make up. this in-
voice, weigh these hogs, and you carrie~ them up to Chucka-
tuck and sold them to l\fr. ·Crumpler and had not had any 
understanding with him as to what he was going to pay or 
anything before you carried the hogs there Y 
A. The price was made when he. talked to me over the 
phone. You don't think I am going to take a load of hogs 
up to Chuckatuck unless a. man says he will buy them. 
Q. Didn't Mr. Crumpler weigh the hogs up there 7 
A. Everybody weig·bs merchandise when you take it there, 
in .Suffolk, Chuckatuck or anywhere else. 
Q. How did it ba.ppen that weights that Mr. Crumpler·hacl 
were the weig·hts you had on the invoice 7 
A. I just made the statement, if I recall, that the hogs were 
a few pounds ovei-, and any packer will allow a few pounds 
over. 
Q·. You mean his weig·hts ran over yours 1 
A. Yes. 
Q. Therefore, you accepted your weights? 
A. Yes. It was only a. matter, as I recall, of six 
page 59 ~ or seven pounds. 
Q. Your father-in-law is interested in the South-
ern Packing· Company, isn't he? 
A. I could not tell you. I have nothing to do with my 
father-in-law. What is his business is his. 
Q. Don't you know your father-in-law is interested in the 
Southern Packing· Company? 
A. He is not. 
Q. He was at that time? 
A. What he was before I could not say. It is none of my 
business. I have mine and he has his. 
Q. Do you know whether he was, or not Y 
A. I think he 11ad some stock in it. 
Q. Don't think about it. I.«et's see whether you know or 
don't know. 
A. It is none of my personal business. He doesn't pry 
into my business and I don't pry into his. 
Q. Didn't you get a job there through your father-in-law? 
A. When I went down there I started at $15.00 a week and 
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worked myself up, and if my father-in-law had any pull I 
would not start at $15.00 a week. 
Q. He did have some interest in the business Y 
A. Ai3 far as I know, I think he did. 
Q·. Did he sign checks? 
. A. Mr. Aframe and Mr. Brooke, who were there, 
page 60 t signed. 
Q. Do you mean to tell the Court now that you 
don't know whether your father-in-law at that time had any 
interest in the .business Y 
A. Well, I think he had stock there. 
Q. Didn't he stay down there some? 
A. Did he stay down there? 
Q. Some, yest 
A. The only time he come down there was a couple of 
hours on Saturday morning and picked his beef out for his 
store. 
Q. You say he still has an interest in it or hasn'U 
A. I .don't know whether he has or hasn't. I haven't been 
down there around the place since I left there and I am not 
on talking terms with any partners down there. 
Q. It is not a partnership, is itt 
A. What? 
Q. It is not a partnership, is iU 
A. I don't know whether it is a partnership or a corpora-
tion, but I haven't been down there and I don't talk to them. 
Q. How long did you work for them Y 
.A_ I would say around four years. 
Q. Diel you go up to Smithfield and call on customers for 
thein? · 
page 61 ~ A. 1 would work the trade. That was my job. 
Q. Did you g·o to Chuckatuck calling· on the 
trade? 
A. I would go to Richmond and everywhere else. 
Q. Buying and se1ling meat? 
A. I would drive a truck and bring some cattle back. 
Q. Did you buy and sell meat for them Y 
A. Bought and sold meat? 
0. Yes. 
A. I would sell meat, but wouldn't buy any, no more than 
if I thought we needed a few pigs and they said we needed 
tl1em, and somebody would bring a load up there, I might buy 
tll('m. 
Q. What was your business with the companyf 
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A. What was my business with the companyf 
Q. Yes. What did you do for your $50.00 a weekY 
A. I would work around there like any other employee .. 
Q. You were kind of general manager, were you Y 
A. No. 
Q. Check everything 7 
A. I would check the stuff when the shipping clerk would 
go home. 
Q. Would they buy or sell, or whaU 
.A. No, sir .. 
Q. Were you at the head of the selling department? 
A. Was I at the head of the selling department! 
page 62} Q·. Yes. 
A. I would sell, yes~ 
Q. Which salesman was head salesman? 
A. There was no head salesman. Mr . .A.frame was in charge 
of the whole plant. 
Q. Who was next to him 7 
A. Who was next f 
Q. Yes. 
A. When he would go out I would sell stuff, and if I would 
go out the shipping clerk. 
Q. You were next to Mr. Aframef 
\. Next to hlmf 
Q. Yes. 
A. If lie wasn't there. I was there in charge o:f the plant 
if he wasn't there. 
Q. Who was first, !Ir. Aframe, and then who else? · 
A. Mr. Brooke. 
Q. Mr. Brooke, then you. That is the way they came in 
orrler of superiority or priority in that concern Y 
A. I wouldn't sa:v that.. M:r. Swartz was· there and Mr. 
Blake and myself. ·· 
Q. Mr. Swartz and Mr. Blake were subordinate to yon, 
were they? 
A. No, they did just as much as anybody else, working 
around there. He had just as much privilege as 
page 63} I had with buying a.nd selling. 
Q. Did t.hey check at the place when the other 
hvo men were out and you were there? 
A. They did the checking? 
,Q. Yes .. 
A. Nobody was in charg·e. When the bosses would leave 
they would just go off and g·et. dinner and come back. 
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Q·. You w.ere hired to do general work in the plant Y 
A. Yes~_ 
Q. You were hired to do sales work on the road and to 
represent the company Y 
A. I would sell just like any salesman would, yes. 
Q. What else did you dot Did you collect the bills 2 
A. l would collect, yes, sir. 
RE-DIRECT EXAMINATION .. 
By Mt. Kaufman: 
Q. Yon said there were several of them there who had ap-
proximately the same duties and responsibilities that you 
had, Mr. ·Swartz and Mr. Blake f 
A. That is right. 
Q. And all of you did some buying· and sellingf 
A. Yes. 
Q. But Mr. Brooke and :M:r. Aframe were the owners who 
were there in active charge of the. business f 
A . .Yes. 
page 64 ~ Q. Were they ordinarily always there Y 
A. Always. One would be there all the time. 
Q. And the only time they would go out would be to get 
Innchf · 
A. Yes. 
·Q. Or on some errand on company business 'l 
A. One or the other would be there an the time. 
Q. And usually both were there f 
A. Yes .. 
I. BROOKE, 
- sworn on behalf of the defendant, testified as follows : 
:By :Mr. Kaufman: 
Q. Your name is I. Brooke f 
A. Yes. 
Q. What is your position with the Southern Packing Cor-
poration 1 
A. Secretary and treasttret. · 
Q. Secretary and treasurer f 
.A. That is right. 
Q. Was l\fr. Alex Gottlieb, who was just on the 
page 65 ~ witness stand, at one time an employee of the 
S0t1thern Packing 1Corporation Y · 
• 
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A. That is right. 
Q. Some reference has been made to the fact that :Mr. 
Rabinowitz was his father-in-law? 
A. Mr. Gottlieb's. 
Q. And he at one time had some interest in the corporation I 
A. Yes. 
Q. Had some stock in it? 
A. Yes, sir, Mr. Rabinowitz. 
Q. Pardon me. 
A. Yes, sir. 
Q. He had one-third of the stock7 
A. Yes, sir. 
Q. Mr. Aframe had one-third? 
A. Yes, sir. 
Q. Was Mr. Rabinowitz active in connection with the busi-
ness! . 
A. No, never was. 
Q. He was in the retail business 7 
A. Yes, had a store of his own down on Church street. 
Q. He had a store on Church street and devoted all of his 
time to the operation of that place 1 
A. Yes. 
page 66 ~ Q. Mr. Gottlieb left your employ some time in 
the early part of 1936, did he not? · 
A. I believe it was, yes, sir. 
Q. Were your relations cordial and friendly when he left? 
A. No. 
Q. When you make sales do you always make invoices 
showing the weights and prices Y 
A. Yes, all companies always have invoices with them when 
the make the sales. 
Q. A copy of the invoice is supposed to be delivered to 
the party who bought the merchandise and one brought back 
to the firm Y 
A. Yes. 
Q. Is the merchandise invariably checked by the party who 
buys it! 
.A.. Yes. 
Q. He will check his weights against the weights shown on. 
the invoice Y 
A. Yes. 
Q. And the price T 
A. Yes. 
Q. That is always done? 
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A. Yes. 
Q. You always send an invoice showing your weights? 
A. Every time, whether it is one nickel or 
page 67 ~ $1,000.00. 
Q. Was this invoice here made in the regular 
course of your business, and is this the invoice covering the 
transaction in question Y 
A. Yes, sir. Had two copies and left one there and brought 
one back. 
Q. This is the invoice that covered this tran~action. You 
were not present when the delivery was made 7 
A. No. 
Q. Delivery was made by Mr. Gottlieb? 
A. Mr. Gottlieb, yes. 
Q. Did Mr. Gottlieb have· any authority to.make any agree-
ment with reference to a refund? 
A. No. 
Q. What was his position? 
A. Worked as shipping clerk and helped around inside. 
Q. Did he make sales? 
A. Yes, sir, but always asked our opinion and for prices 
and we give him prices so he could sell . 
. Q. Did the others also act in the same capacity, making 
sales -as he did? 
A. Yes. 
Q. And makivg purchases when the opportunity arose! 
A. Yes. 
Q. In making purchases you send the trucks out 1 
page 68 ~ A. Yes, sir. We have a couple of trucks. 
Q. Did the Southern Packing Corporation make 
any agreement with any one providing for a refund of the 
Processing Tax? -
A. No, sir; could not afford to do anything like that. W c 
were selling as high as five or six hundred hogs a week. 
Q. You were obligated nt the time to pay the tax to the 
GovernmenU 
A. That is right. . 
Q'. Did you under any circumstances fail to report the 
mnount of Processing Taxes to t.he Government Y 
A. No. We bad to report every time. 
Q. You had some trouble regarding weights, did you not? 
A. Y cs, sir, t]Je inspector come, there one day and said the. 
""ei !tht waA not reported right on a certain -carload of hogs, 
' and I went over it a l1alf dozen times to see t]1at it was right. 
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Q. You were cautious in every transaction to see that the 
tax was collected and paid to the Government 7 · 
.A. Exactly. 
Q·. Was there any instance in which you made any agree .. 
ment to refund the Processing Taxi 
A. No. 
Q. Did Mr. Gottlieb occupy any office in your company! 
A. No. 
page 69 } Q. He had no stock in the corporation 7 
A. None at all .. 
Q. Was his capacity there comparable to that of Blakef 
A. The same tliing, yes, sir. 
Q. .And the other employees there! 
A. .Yes, sir, the same. , 
Q. All of them have about the same responsibility f 
A. Yes. They had to come and ask us what to do about it. 
CROSS EXAMINATION:. 
Bv Mr. Godwin: 
· Q. What did you say your name is f 
A. 1Brooke. 
Q. l\{r. Brooke, I believe you said that you owned a third 
of the stock and some other man owned a third? 
A. Yes. . 
Q. And Mr. Gottlieb 's fa.ther-in-law owned one-third t 
A. Yes, at that time . 
. Q. You were looking out for your third interest, were you Y 
A. Yes. · 
Q. And the other gentleman was looking out for his third 
interest, was he Y · 
A. Yes. . 
]Jag·e 70} Q. And Mr. Gottlieb, the son-in-law of the other 
man, was looking out for his interest, was he Y 
A. l\fr. Gott.Heb? 
Q. YeR. Mr. Gottlieb was looking out for his father.in .. 
law? 
A. He was employed like t.he rest. 
Q. How much were you drawing a weekf 
A. I think then about $75.00 a we·ek. 
Q. How much were you paying Blake? 
A. Blake was getting around $40.00 a week. 
Q. What was the other man who owned a third gettingf 
A. Rabinowitz? 
Supreme Court of Appeals of Virginia. 
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Qr Yes. 
A. He didn't get nothing. 
Q. What was the other man getting f 
A. Mr. Swartz! 
Q. Mr. AframeY 
A. He was getting the same as I was, $75.00. 
Q. The next high priced man you had was Mr. Gottlieb 
who was getting $50.00 a weekf 
A. He was there longer than the rest of them. 
Q. He was the next in se~iority to yon and the other one-
third owner, wasn't he! 
.A. Well, yes. 
Q. And he was in there looking out for his 
page 71 ~ father-in-Iaw~s one-third interestf 
A. Everybody that works for a company looks 
out for his own interest. 
Q. He was put in there because his father-in-law had a 
one-third interest f 
A. No, sir. He was not looking out for his father-in-law, 
but for himself, for his job. 
Q. Does the father-in-law own an interest in the corpora-
tion .now? 
A. No, not now. 
Q. He sold out when Mr. Gottlieb got onU 
A. Sold out after a while. 
Q'. When Mr. Gottlieb was put out or fired-
A. He wasn't put out. He decided he would go in business 
for himself and went. 
Q. His father-in-law sold out when he went out of busi-
ness? 
A. His father-in-law sold out to us. 
Q. That doesn't make any difference, but he got out at the 
same timeY 
.A. Not exa,ctly at the same time. 
Q. WhatY 
.A.. Not at the same time. 
Q. Practically at the same time Y 
A. No, several months later. 
page 72 ~ Q. But there was not any man in that business 
who drew as much salary as M:r. Gottlieb except 
you and the other third owner f 
A. He was the oldest man in there. 
Q. He was the one who had more authority than others ex-
cept you and tl1e other third ownerY 
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I. Brooke. 
A. No one had it. They had to come in to see us. 
Q. He is the man who went out and sold meats? 
A. He sold occasionallv, yes. That is what the men are 
hired for. ., 
Q. What? 
A. That is what they are hired for, to sell. 
Q. You hired him to sell Y 
A. That is rig·ht. 
Q. And you gave him authority to go out and sell? 
A. If anything was to be done he had to call our office or 
get in touch with us, but like Mr. Crumpler claims, that he 
promised to refund the taxes, he could not have done any-
thing like that. unless l1c went out and found out from us. 
Q. He was your agent? 
A. He was a salesman like the rest. 
Q. You put him out on the road to sell meats t 
A. He would stay inside and sell meats. 
Q'. Inside, too? 
A. Yes. He worked both ways. 
page 73 ~ Q. Can you explain why Mr. Crumpler made de. 
mand on your company for this? 
A. I think about 14 months after the sale was made Mr. 
Crumpler ca:me in wi.t.h a little paper in his pocket all writ-
ten on it and wanted to know who the officers in the concern 
was, and Mr. Blake told him. He referred him to me, and 
he told me Mr. Gottlieb had promised him the Processing 
Taxes back if it was unconstitutional, and I said, "Mr. Crump-
ler, I am sorry, but I never heard anything like that and no-
body else in ·here ever heard anything like that. We have 
sold around five to seven hundred hogs a week and I never 
heard him promise anything like that to anybody.'' 
Q. How did you do business selling hogs at 15c per pound 
when the other first class packers were selling for 12c? 
A. WhaU ,. 
Q. How did you do business selling for 15c a pound when 
Mr. Perlin and other folks as big as you we-r~ selling for 12cf 
A. He was not reco~ized as a big man. Swift & Company 
and Armour were selling for 15c a pound. 
Q. And you sold your8 for 15c per pound? 
A. Absolutely, 15c. 
Q. Three clays prior to the act being declared 
page 7 4 ~ unconstitutional T 
A. N e-\rer knew nothing about what was going to 
happen. 
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Q. They were speculating on it? 
A. No, not us. We never heard which way it was going. 
Q. You never heard that the act was before the .Supreme 
Court? 
A. Yes, I did hear that. 
Q. You did hear it? 
· A. Yes. 
Q. You knew thaU 
a. Y,es. I didn't know what was going to happen later. 
By Mr. Godwin: 
Q. They were fairly certain it would be declared unconsti-
tutional. .Yon say Mr. Crumpler came to see yon 14 months 
~~, . 
A. Yes. 
Q. Didn't he come down there before that, about two 
months after this thing happened T 
A. No, I beg your pardon. He never did, not for 14 months 
later, that I know anything about. 
Q. Yon did tell him that he had sold you more meat than 
you all had sold him T 
A. No, didn't tell him nothing like that. I told him this, 
Mr. Godwin, that "we are selling from five to seven hundred 
hogs a week here and we could not afford to 
page 75 ~ promise anybody the taxes back.'' At the time "Jle 
were working on such a little margin it would be 
ridiculous to promise three cents a pound back. We paid 
eight and one-half cents a pound in Georgia, and by the time 
we sold it it cost us 14c. 
Q. Did you buy some hogs out of North Carolina f 
A. Not at that time. 
F. S. BLAKE, 
sworn on behalf of t J:ie d<.~fenclant, testified as follows: 
" . 
Hy l\fr. Kaufman: 
·o. ,v11at is your· name? 
A. F. S. Blake. 
Q. You are an employee of tlie Southern Packing Cor-
poration? 
A. Yes, sir. 
Q. And have been with tl1em for some time Y 
A. I think it is going· on six years now. 
Q. Going on six years Y 
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F. 8. Blake. 
A. Yes, sir. 
Q. Was Mr. Gottlieb in the employ of the com-
page 76 }- pany when you first went there Y, , 
A. Yes, sir. 
Q. What position do you have in the Southern Packing 
Corporation? 
A. I am shipping clerk there now. 
Q. What sort of work did Mr. Gottlieb do at the time you 
went there? · 
A. When I first went there 7 
Q. Yes. 
A. I would call handy man at the present time he was 
there. He would fill in when the men were short, and help 
out. 
Q. He worked inside t 
A. Yes, and filled orders. 
Q. Filled orders? 
A. Yes. 
Q. And loaded trucksf 
A. Yes. 
Q. Make deliveries t 
A. Yes. 
Q. Did he make sales? 
A. Yes, he made a few sales out there. 
Q. Who were the people who made sales? 
A. Mr. Brooke, Mr. Gottlieb and Mr. Aframe. If Mr. Gott-
lieb got on the phone to make a sale he would have 
pag·e 77} to get in touch with Mr. Brooke or Mr. Aframe. 
Q. Mr. Brooke and Mr. Aframe were always in 
charge of the business? 
A. Yes. 
Q. Are they there most of the time·? 
A. Practically all the time. 
Q. There is one or the other around there all the time t 
A. One or the other there pract.ica1ly all the time unless 
they happen to go out for a half hour, but not over that . 
. Q. What were the duties of Mr. Gottlieb in January, 1936? 
A. At the present time Mr. Gottlieb was just like myself 
and Mr. Swa1·tz, the three of us there. He would load a truck 
or answer the telephone or try to sell merc~andise, anything 
like that just like I would do at the present time. I would 
sell at, the present time if I could. 
Q·. You say Mr. Brooke and Mr. Aframe handled t.he major 
... · 
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part of t~e business from the standpoint of selling and buy-
mgY 
A. Yes .. 
Q. And you all sometimes l1elped them t 
A. Yes. 
Q. Filling inf 
A. Mr . .A.frame and Mr. Brooke did the bttying and pricing .. 
Q. He had no more responsibility than you had t 
page 78 ~ A. That is rig·ht. 
Q. Or the other employees f 
A". That is right. 
Q. Were you in the S0utl1ern Packing Corporation place 
Oil one oceasion when Mr. Crumpler came there and made 
some claim regarding the Processing Tax °l 
A. He came there and asked for one of the owners, askecl 
for the name,, and I told him, ''Mr. Brooke is here/' and be 
went in the office. What was said in there I don ''t know. I 
didn't hear it, but they were jn the little office talking the 
thing over. I didn't hear it. 
Q. What? 
A. I didn't hear wJ1at they were talking about in there, 
whether about the Processing Tax, or not. I could not say. 
Q. Do you remember approximately when that was, Mr. 
Blake! 
A. When he come in that time! 
Q. Yes.-
A. Maybe a couple of years ago, something like that, or 
15 months. 
Q. Yon don 1t recall exactly when f 
A. No. 
Q. You don 1t recall exactly when he first came in there and 
asked abont the officers f 
page 79 ~ A. No. 
Q. But he came in and asked about the officers f 
A. Yes. 
Q. And yon referred him to Mr. Brooke at tl1e time 1 
A. Yes. He was in the house at tbe time. 
Q. And he went in tl1e office and talked to :M:r. Brooke °l 
A. Yes. · 
CROSS EXAMINATION .. 
By Mr. Godwin: · 
· Q. You a re not a member of the company, are you i 
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F. S. Blake. 
A. No. . 
Q. Do you own any interest in itY 
A. No. 
Q. Mr. Gottlieb was about the third highest priced ma.u 
in that business when he was there, was he? 
A. Yes. 
Q. He was over everybody except Mr. Brooke and the other 
man? . 
A. No, sir. I didn't take orders from him. 
Q'. Y:ou didn't take orders from him 7 
A. No. 
Q. When the others were out 7 
A. Just what do you mean? 
Q. ·when they were out, if anything came up, anything like 
making a sale, you would not take orders from him? 
A. I would know the prices just as good as he 
page 80 ~ would. . 
Q. Did you ever discuss things with Mr. Gottlieb 
before you made sales! 
A. No. 
Q. You did not? 
A. No. 
Q. Did you ever g·o out on the road to sell? 
A. Yes. 
Q. Before Mr. Gottlieb left? 
A. I think, when I first went down there with them I was 
on the road selling· for a while. 
Q·. Was Mr. Gottlieb selling at the same timeY 
A. He was working in the house at the time. 
Q. Mr. Gottlieb did selling, didn't he? 
A . .Sometimes he did. 
Q. He was a salesman, too? 
A. You can call it salesman if you want to. 
Q. He had a. right to take stuff out and sell it, deliver it 
and collect the money for it, didn't he? 
A. Yes, he has done it. 
Q. What? 
A. He has done it, yes, but then that contracting you are 
~·neaking about, that was sold over the telephone. 
Q. How do you know? 
A. I do know it. 
page 81 ~ · Q. Did you hear the telephone conversation? 
A. I heard it at one end, but not the other end. 
Q. Do you know who he was talking to f 
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A: Supposed to be Mr. Crumpler. 
Q. And you never saw Mr. Crumpler in that place until 
about 15 months afterwards 1 
A. I have seen him before that transaction once or twice 
maybe. 
Q. You have seen him in there subsequently¥ 
A. No, only one time. 
RE-DIRECT EXAMINATION. 
By Mr. Kaufman: 
Q·. Did you have any authority to make any agreement to 
refund the Processing Tax7 
A. No, sir, haven't, never have. 
Q. Did the company in any instance, so far as you know, 
agree to refund any Processing Taxes or make any refund on 
Processing Taxes Y 
A. Never have since I have been there. At the time I was 
selling as many hogs as Mr. Gottlieb was selling and to 
bigger people than Mr. 1Crnmplor, and if there was any Pro-
cessing Tax coming back we would have had to promise it to 
them people if we had had any transact.ion like that with Mr. 
Crumpler. 
' · Q. Did the big packers, so fa.r as you know, 
page 82 } make any agreement to refund the Processing Tax Y 
A. No, sir. 
Q. They made sales just as you did t 
A. Yes. 
O. And paid the taxes owing to the Government 1 
A. Yes. 
By Mr. Godwin: 
Q. You haven't paid tl1e taxes Y 
A. On what? 
Q. Have you paid the taxes on this lot of" hogs T 
A. Yes, sir, we paid t11c taxes. As far as I know, it is sup-
posed to be paid. 
Q. Have they been paid? 
A. I don't know. 
Q·. Yorn don't know? 
A. I could not say. It has got to be paid. 
Bv :Mr. Kaufman: 
· Q. You don't work in the office Y 
A. No, sir. 
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page 83 } M. W. CRUMPLER, 
the plaintiff, recalled, testified in rebuttal as fol-
lows: 
By Mr. Godwin: 
Q. Mr. Gottlieb testified that you called him over the tele-
phone to buy these hogs 7 
A. Mr. Gottlieb is sadly mistaken. I never called 'the 
Southern Packing !Company in my life. Every day or two -
he would be worrying me over the telephone wanting to sell 
the hogs .. 
The Court: He testified on direct examina.tion that he had 
all the hogs he wanted and he told him that. 
The Witness: Let me say this: Alex referred to some 
hogs Mr. Gwaltney bought from him and sending me back- a 
note. He had sold Mr. Gwaltney some hogs and carried them 
out there, and Mr. Gwaltney gave me a note to cut them, 
and the inspector came out and would not let them take them 
in his house as-
By Mr. Godwin: 
Q. That doesn't have any bearing on it. All I want to 
know is did you call over the telephone T 
A. I did not. He come into tl1e office, and I never called 
him in my life and he knows I haven't. They worried me 
every day, three or four times a day, on the telephone. I 
never called bim a.nd he knows it. 
page 84} Mr. Godwin: That is t.he case, your Honor. 
Note : Tlie case was thereupon arg·ued by counsel and the 
Court rendered its verdict in favor of the plaintiff in the 
amount of $735.16. 
page 85} JUDGE'S CERTIFICATE. 
I, A. R. Hanckel, ,Judge of the Circuit Court of the City 
of Norfolk, Virginia, who presided over the fore going trial 
of the case of M. W. Crumpler v. Southern Packing Corpora-
tion. in said Court, at Norfolk, Virginia, May 17th, 1939, do 
certify that the foregoing is a true a.nd correct copy and re-
port of all the evidence, together with all the objections and 
exceptions . on the part of the respective parties, the action 
of the Court in respect thereto, and all other incidents of the 
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said trial of the said cause, with the motions,. objections and 
exceptions of the respective parties as therein set forth. .l\.s 
to the original exhibit introduced in evidence, as shown by 
the foregoing report, to-wit: Exhibit #1, which has been 
initialed by me for the purpose of identification, it is agreed 
by-the plaintiff and the defendant that it shall be transmitted 
to the Supreme Court of Appeals as a part of the record in 
this cause in lieu .of certifying to the Court a copy of said 
exhibit. · . · ::;;: 
I do further~ certify that the attorney for the plaintiff had 
reasonable notice, in writing, given by counsel for the de-
fendant, of the time and place when the foregoing report of 
the testimony, exhibit, exceptions and other incidents of the-
trial would be tendered and presented to the un-
page 86 ~ dersigned for signature and authentication, ancl 
that the said report was presented to me on the 3oth 
day of June, 1939, within less than sixty days after the entry 
of the final judgment in said cause. 
Given under my hand this 30th day of June, 1939. 
ALLAN R. HANCKEL, 
Judge of the Circuit Court of the 
City of Norfolk, Virginia. 
I, Cecil M. Robertson, Clerk of the Circuit Court of the 
tCity of Norfolk, Virginia, do hereby certify that the fore-
going is a copy and report of the testimony, exhibit, excep-
tions, and other incidents of the trial in the, case of M. W. 
Crumpler v. Southern Packing Corporation, and tha.t the 
original thereof and said copy, duly authenticated by the 
.Judge of the said Court, were lodged and filed with me as 
Cle1·k of the said Court on the 30th day of June, 1939. 
page 87 ~ Virginia : 
CECIL M. ROBERTSON, 
Clerk of the Circuit Court of the 
iOity of Norfolk, Virginia. 
By W.R. HANCKEL, 
Deputy. 
In the Clerk's Office of the Circuit Court of the City of 
. Norfolk. on the 30th day of June, in the year, 1939. 
1 Cecil M. Robertson, Clerk of the Circuit Court of City 
or N 01·folk, do certify that the foregoing is a true transcript 
Southern Packing Corporation :y. M. W. Crumpler. 63 
of the record in the suit of M. W. IOrumpler, plaintiff, aga,insl 
Southern Packing Corporation, defendant, lately pending in 
said Court. 
I further certify that the same was not made up and com-
pleted and delivered until the plaintiff had received due no-
tice in writing thereof, and of the intentioDi of the defendant 
to apply to the Supreme Court of Appeals of Virginia for a 
writ of error and superse~eas to the judgment therein. 
Teste: 
CECIL M. ROBERT1SON, Clerk. 
By W. R. HANCKEL, D. C. 
Fee for transcript, $13.25. 
A. Copy-Teste: 
M. B. WATTS, C. C. 
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